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PLAINTIFFS’ MEMORANDUM OF LAW IN SUPPORT OF THEIR MOTION FOR 

SUMMARY JUDGMENT DECLARING IND. CODE § 32-30-6-9(d) AND IND. CODE 

§ 15-11-2-6(a) UNCONSTITUTIONAL 
 

 This Court should declare unconstitutional a provision of Indiana’s Right To Farm Act 

(“RTFA”), specifically Ind. Code § 32-30-6-9(d) as amended in 2005 (“ARTFA”), and a second 

statute, Ind. Code § 15-11-2-6(a), enacted in 2014 as Senate Enrolled Act 186 (“SEA 186”).  

The ARTFA which Defendants have raised as an affirmative defense in this case,
1
 

operates to deny Plaintiffs any remedy for the harm done to their lives and homes by Defendants’ 

8000-hog concentrated animal feeding operation (CAFO), and thereby violates Article I Sections 

12, Article I Section 21, and Article I Section 23 of the Indiana Constitution and the Fifth and 

Fourteenth Amendments of the U.S. Constitution. In turn, SEA 186 infringes on the Court’s 

province of interpreting the law and denies Plaintiffs their right to a remedy by due course of law 

for the violation of their protected property rights, by requiring the Court to construe all Indiana 

statutes in Defendants’ favor, thereby violating Article III Section 1, Article VII Section 1, 

Article I Section 12, Article I Section 21, and Article I Section 23 of the Indiana Constitution as 

well as the Fifth and Fourteenth Amendments of the US Constitution. Therefore, both of these 

laws should be declared unconstitutional as applied to Plaintiffs, and SEA 186 should be struck 

down entirely for its facial Constitutional infirmities. 

I. RELEVANT FACTS 

 Plaintiffs Martin Richard Himsel and Janet L. Himsel (“the Himsels”), from 1994 to the 

present date, have owned and resided on certain real property in Hendricks County located at 

3581 West 350 North, in Danville, Indiana (“Himsel property”).
2
 The Himsel property is a 26-

acre farm where the Himsels engaged in farming including raising livestock and growing various 

                                                 
1 
Defendants’ Answer, Exh. A, p. 50 at ¶4. 

2 
Janet Himsel Deposition, Exh. B at 45-46; Richard Himsel Deposition, Exh. C at 93-94. 
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crops until 2000, when they decided to retire and sold much of their farmland.
3
 Plaintiff Martin 

Richard Himsel additionally grew up on the Himsel property, which was previously owned and 

farmed by his parents, and raised livestock including hogs and cattle for many years.
4
 As 

farmers, the Himsels are accustomed to the usual smells and odors associated with living in an 

agricultural area.
5
  

 Plaintiffs Robert J. Lannon and Susan M. Lannon (“the Lannons”) have lived in the home 

they own in Hendricks County, located at 3868 West 350 North in Danville, Indiana (“Lannon 

property”), since 1971.
6
 Robert Lannon borrowed $22,100

7
 to build the home on the rural land 

he already owned, and the Lannons paid off that mortgage in 1994.
8
 Like the Himsels, the 

Lannons are accustomed to the usual smells and odors associated with living in an agricultural 

area, having both done so for more than forty years.
9
  

 All four Plaintiffs have lived happily alongside agriculture, including livestock 

agriculture, for most of their lives. Until 2013, when the at-issue CAFO was built, Plaintiffs’ 

homes were surrounded by traditional agricultural operations including row crops and livestock 

farms.
10

 The land on which Defendants’ CAFO was sited in particular had been cropland for 

generations.
11

 None of these farms produced strong or noxious odors or emissions remotely 

                                                 
3
 Richard Himsel Deposition, Exh. C at 102. 

4
 Richard Himsel Deposition, Exh. C at 36-47, 93-94. 

5
 Janet Himsel Deposition, Exh. B at 48-50; Richard Himsel Deposition, Exh. C at 52-55. 

6
 Susan Lannon Deposition, Exh. D at 25-26; Robert Lannon Deposition, Exh. E at 12-13. 

7
 Equivalent to $131,906 in 2016 dollars. See Bureau of Labor Statistics Inflation Calculator, http://data.bls.gov/cgi-

bin/cpicalc.pl?cost1=22100&year1=1971&year2=2016, Exhibit F.  
8
 Robert Lannon Deposition, Exh. E at 13. 

9
 Susan Lannon Deposition, Exh. D at 126, 183-184; Robert Lannon Deposition, Exh. E at 113-114. 

10 
Robert Lannon Deposition, Exh. E at 13; Richard Himsel Deposition, Exh. C at 95. 

11
 Richard Himsel Deposition, Exh. C at 271. 
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comparable to those later emitted by Defendants’ CAFO,
12

 and Plaintiffs greatly enjoyed 

gardening, raising flowers, and other outdoor activities.
13

  

Plaintiffs believed, and had every reason to believe, that they were protected from any 

unreasonable interference with their settled property rights under Indiana law generally and the 

county’s zoning ordinance specifically, which barred CAFOs from operating in the area.
14

 

Consequently, before the Defendants’ built the CAFO, Plaintiffs had invested in developing and 

improving their properties: they built additions and outbuildings, and beautified their homes with 

gardens and flowers.
15

 Both couples had reasonable expectations of being able to sell their 

homes, if they so desired, for a substantial return on their investment—at least $360,000 in the 

Himsels’ case, and at least $128,000 in the Lannons’ situation.
16

 These expectations of profitable 

sale are consistent with the value of comparable parcels in the area that do not have CAFOs 

contaminating their air.
17

 But before learning of the CAFO, neither couple had any plans to 

move; they were content in their homes and peaceful rural way of life.
18

 

All that changed in the spring of 2013 when the Defendant Samuel Himsel sought and 

obtained a change in the zoning classification of his nearby parcel of cropland from “AGR-

Agriculture Residential” to “AGI-Agriculture Intense.”
19

 This rezoning allowed construction and 

operation of the at-issue CAFO very near Plaintiffs’ long-existing homes, in a location where 

                                                 
12

 Robert Lannon Deposition, Exh. E at 114; Susan Lannon Deposition, Exh. D at 126-130. 
13

 Robert Lannon Deposition, Exh. E at 113; Susan Lannon Deposition, Exh. D at 141 (“I never thought I would 

have to pay attention to which way the wind blew to hang my laundry outside, to enjoy my gardening which I love, 

my flowers”); Richard Himsel Deposition, Exh. C at 344-345 (describing his wife’s great love of raising flowers); 

Janet Himsel Deposition, Exh. B at 242 (describing the Himsel Plaintiffs’ mutual love of gardening, which they can 

no longer engage in due to Defendants’ CAFO). 
14

 Robert Lannon Deposition, Exh. E at 121-122; Hendricks County Zoning Ordinance, Exh. G, Section 4.6. 
15

 Janet Himsel Deposition, Exh. B at 88-89; Robert Lannon Deposition, Exh. E at 113. 
16

 Market Valuation Analysis by Certified Appraiser Nick Tillema, Exh. H at 12; Robert Lannon Deposition, Exh. E 

at 121-122; Richard Himsel Deposition, Exh. C at 122-123. 
17

 Market Valuation Analysis by Certified Appraiser Nick Tillema, Exh. H at 3-12. 
18

 Janet Himsel Deposition, Exh. B at 87-88 (“We -- like I ·said, he’s always said, I’m going to die here”); Robert 

Lannon Deposition, Exh. E at 139 (“I was not planning to move anywhere”). 
19

 Petition for Rezoning, Exh. I; Hendricks County Ordinance No. 2013-03, Exh. J. 
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such a development had previously been forbidden.
20

 Specifically, Hendricks County amended 

its zoning ordinance in 2008 creating the AGR and AGI districts.
21

 The newly created AGR 

district replaced the previously established “Rural Residential” (R-A) district
22

—a zoning 

transition that applied to the Plaintiffs’ properties and the property on which the CAFO is now 

located because those properties were all zoned RA prior to the 2008 Ordinance revision.
23

 

The County’s stated intent for establishing the AGR district was: “to permit the 

establishment of individual single-family dwellings while maintaining a primarily rural character 

[and] . . . protect land best suited for agricultural use from the encroachment of incompatible 

land uses.”
24

 The stated intent for establishing the AGI district was: “to provide adequate and 

appropriate locations for intense agricultural uses such as CAFO’s or agricultural businesses that 

may emit intense odors, vibrations, air pollution, or other disruptions.”
25

 And, furthering the 

stated purpose of establishing the AGR and AGI districts, “High Intensity Uses” including 

CAFOs were not allowed in the AGR district, even by special exception.
26

 Thus, prior to 

Defendants’ rezoning of their land, Plaintiffs had no reason to anticipate that CAFOs would ever 

be allowed near their homes.
27

 

The County’s decision to separate residential land uses from intense agricultural uses 

such as CAFOs “that may emit intense odors . . . [and] air pollution” is for good reason. CAFOs 

are known to generate enormous quantities of biological waste including feces and urine, as well 

                                                 
20

 Hendricks County Zoning Ordinance, Exh. G, Section 4.6(A). 
21

 Hendricks County Zoning Ordinance, Exh. G, Section 4.2(A),Table 4.1: Agricultural and Residential Transition 

Districts. 
22

 Hendricks County Zoning Ordinance, Exh. G, Section 4.2(A),Table 4.1: Agricultural and Residential Transition 

Districts. 
23

 Samuel Himsel Deposition, Exh. K at 212. 
24

 Hendricks County Zoning Ordinance, Exh. G, Section 4.7(A). 
25

 Hendricks County Zoning Ordinance, Exh. G, Section 4.6(A). 
26

 Hendricks County Zoning Ordinance, Exh. G, Section 4.7(A). 
27

 Janet Himsel Deposition, Exh. B at 249-252; Clinton Himsel Deposition, Exh L at 70-72; Samuel Himsel 

Deposition, Exh. K at189-190. 
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as a variety of dangerous air pollutants including ammonia, hydrogen sulfide, methane, nitrous 

oxide, volatile organic compounds and particulate matter.
28

 Scientific studies have found that 

these emissions can pose a serious threat to public health and that precautions should be taken to 

minimize the chemical exposures resulting from CAFOs.
29

 CAFOs produce extremely noxious 

odors from a complex mixture of chemicals including volatile fatty acids, phenols and cresols, 

sulfides and mercaptans, ammonia, amines, and nitrogen heterocycles, creating odors much 

worse than those associated with traditional farms.
30

 And unlike traditional farm smells, the 

extreme odors from CAFOs greatly diminish quality of life, reduce property values, and alter the 

daily activities of people who live nearby.
31

 Defendants’ CAFO has predictably done the same to 

Plaintiffs.
32

  

 Defendants completed construction of their CAFO on September 19, 2013.
33

 The CAFO 

includes two 33,500 square foot buildings with slatted floors and ventilation fans for confining 

4,000 hogs from “wean to finish” in each building, and two concrete pits underneath the 

buildings to collect and store in excess of four million gallons of liquid hog waste.
34

 According 

to records from the Indiana Department of Environmental Management (“IDEM”), Defendants 

populated the CAFO with hogs in October of 2013.
35

 Since that time, Defendants have continued 

to confine up to 8,000 hogs at a time, collect and store millions of gallons of feces and urine 

                                                 
28

 Affidavit of Charles McGinley, P.E., Exh. M, at 2. 
29

 Affidavit of Charles McGinley, P.E., Exh. M. at 3. 
30 

Affidavit of Mark Chernaik, Ph.D., Exh. N, at 5, 20-21; Market Valuation Analysis of Certified Appraiser Nick 

Tillema, Exh. H, at 3. 
31

 Market Valuation Analysis of Certified Appraiser Nick Tillema, Exh. H, at 3. 
32

 See, e.g., Deposition of Janet Himsel, Exh. B at 241-242; Deposition of Richard Himsel, Exh. C at 302-303; 

Deposition of Susan Lannon, Exh. D at 140-141; Deposition of Robert Lannon, Exh. E at 112-113. 
33

 IDEM Notice of Completion of Construction, Exh. O. 
34

 Letter of Intent by Defendants’ attorney Ben Comer, Exh. P.  
35

 CFO Inspection Report (Feb. 19, 2014), Exh. Q. 
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generated by the hogs, and dispose of the collected feces and urine on fields near Plaintiffs’ 

properties.
36

 

The 8,000 hogs warehoused at the Defendants’ CAFO on average produce 3.9 million 

gallons of manure per year,
37

 the equivalent amount of excreta produced by a small town. 

Despite the well-known harm of siting such a massive CAFO close to people’s homes, 

Defendants decided to build their hog factory a quarter mile and upwind of the Himsel Plaintiffs’ 

home, and a half mile upwind of the Lannons’ home.
38

 Defendants were emboldened in making 

this decision by the belief that they were sheltered from liability by ARTFA.
39

  

The massive amount of manure generated by the CAFO’s 8,000 hogs emits odorous 

compounds including ammonia and volatile fatty acids that travel with the prevailing winds to 

Plaintiffs’ homes and properties.
40

 Due to the frequent invasion of these noxious emissions, the 

Plaintiffs’ homes are now at times unlivable (the Himsel Plaintiffs are compelled to abandon 

their home multiple days a week),
41

 their properties are devalued (worth less than half what they 

were before the CAFO was built),
42

 and their outdoor-oriented, rural way of life greatly 

diminished.
43

 These harms have been established not only by Plaintiffs’ own testimony and 

documentation,
44

 but also by expert analysis of property values and odor impacts.
45

  

                                                 
36

 Deposition of Samuel Himsel, Exh. K at 82; Deposition of Richard Himsel, Exh. C at 96. 
37 

See Manure Application Plan, Exh. R (3,942,000 gallons per year); Samuel Himsel Deposition, Exh. K at 106-108 

(acknowledging this as a correct amount). 
38

 Hendricks County GIS, Exh. T; Market Valuation Analysis of Certified Appraiser Nick Tillema, Exh. H at 2. 
39

 Samuel Himsel Deposition, Exh. K at 166; Kevin Still Deposition, Exh. S at 100-101 (noting his understanding of 

the ARTFA-specific provision that “going from land to hog barn is not a significant change” to remove the 

immunity from nuisance lawsuits). 
40

 Affidavit of Mark Chernaik, Ph.D., Exh. N at 21-22. 
41

 Janet Himsel Deposition, Exh. B at 190; Richard Himsel Deposition, Exh. C at 25. 
42

 Market Valuation Analysis of Nick Tillema, Exh H at 14. 
43

 Robert Lannon Deposition, Exh. E at 131-132; Janet Himsel Deposition, Exh. B at 189-190. 
44

 Daily Observations of Janet Himsel, Exh. U; Daily Observations of Susan Lannon, Exh. V. 
45

 Market Valuation Analysis of Nick Tillema, Exh. H; Affidavit of Mark Chernaik, Ph.D., Exh. N. 
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Indeed, elevated levels of ammonia, an order of magnitude above ordinary outdoor 

levels, have been detected around Plaintiffs’ homes.
46

 Consistent with the scientific literature,
47

 

the stench from ammonia and other odorous compounds released from the Defendants’ animal 

confinement and waste collection and disposal practices at the CAFO is so obnoxious and 

intense that it burns Plaintiffs’ noses, throats and eyes.
48

 Even with the windows and doors shut, 

the putrid smells and contaminants at times permeate the inside of Plaintiffs’ homes often 

making it difficult for them to live, eat and sleep.
49

 Plaintiff Janet Himsel was advised by her 

physician to limit her contact with these noxious fumes.
50

 Social and family gatherings have 

been disrupted because of the smell, and the Himsel Plaintiffs’ grandchildren no longer visit.
51

 

At times, the smell inside their homes is so bad they are forced to leave.
52

  

The impact of Defendants’ CAFO on Plaintiffs’ and their properties is specific, unique, 

and extreme. Unfortunately, applicable environmental regulations are of no help to Plaintiffs 

because they require only that CAFOs restrict their water pollution discharges—but not the 

dangerous air pollution and odors they produce.
53

 Consequently, Defendants’ compliance with 

Indiana’s CFO Rule—which allows CAFOs regardless of size and number of animals to be built 

as close as 100 feet from property lines, and 400 feet from homes and schools
54

—does not in any 

way protect Plaintiffs from the noxious odors and air emissions from the Defendants’ CAFO. 

County government has also been unable to assist, other than by providing the possibility of a tax 

                                                 
46

 Affidavit of Mark Chernaik, Ph.D., Exh. N at 17. 
47

 Affidavit of Charles McGinley, P.E., Exh. M at 3-4. 
48

 Richard Himsel Deposition, Exh. C at 245-246 (burning eyes); Janet Himsel Deposition, Exh. B at 266 

(describing sore throats and eye irritation); see also Janet Himsel Deposition, Exh. B at 201. 
49

 Janet Himsel Deposition, Exh. B at 190; Richard Himsel Deposition, Exh. C at 25, 245. 
50

 Janet Himsel Deposition, Exh. B at 110. 
51

 Janet Himsel Deposition, Exh. B at 247-249; Richard Himsel Deposition, Exh. C at 247. 
52

 Janet Himsel Deposition, Exh. B at 38; Richard Himsel Deposition, Exh. C at 134-135, 345-347. 
53

 Indiana Dept. of Environmental Mgmt., Confined Feeding Operations (describing “What IDEM Does Not 

Regulate”), retrieved from http://www.in.gov/idem/cfo/2342.htm on December 13, 2016, attached as Exhibit W. 
54

 327 Ind. Admin. Code § 19-12-3. 
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abatement which will do nothing to restore Plaintiffs’ homes to a usable condition or compensate 

Plaintiffs for their loss.
55

 Finally, as discussed below, ARTFA and SEA 186 deprive Plaintiffs of 

the remedy for this unreasonable infringement of their constitutionally protected property rights 

which would otherwise be provided by Indiana’s nuisance law, Ind. Code § 32-30-6-6. Therefore 

these laws are unconstitutional as applied to Plaintiffs, and summary judgment to that effect is 

warranted. 

II. ARGUMENT  

A.  Summary Judgment Standard 

 

 Motions for summary judgment by a claimant or party seeking declaratory judgment are 

authorized by Trial Rule 56(A) “at any time after the expiration of twenty [20] days from the 

commencement of the action.” Summary judgment on such a motion is proper “where no 

genuine issue of material fact exists and the moving party is entitled to judgment as a matter of 

law based only on the facts supported by designated evidence.” Stickdorn v. Zook, 957 N.E.2d 

1014, 1020 (Ind. App. 2011). As a general matter, “[t]he constitutionality of a statute may be 

raised at any stage of the proceeding.” Morse v. State, 593 N.E.2d 194, 197 (Ind. 1992). 

However, here, the Court’s case management order has modified the applicability of this general 

rule, by requiring any challenges to the constitutionality of an Indiana statute to be brought in the 

form of a motion for summary judgment no later than December 15, 2016. Accordingly, to 

comply, Plaintiffs seek summary judgment that ARTFA and SEA 186 are unconstitutional even 

though discovery is not complete and Plaintiffs’ negligence claim—which could render the 

RTFA’s application moot—remains undecided. 

 Plaintiffs do not allege in this Motion that there is no genuine issue of material fact as to 

nuisance. Rather, Plaintiffs allege that there are genuine issues for which these two challenged 

                                                 
55 

Deposition of Robert Lannon, Exh. E at 53. 
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laws prevent a fair hearing and thereby deny Plaintiffs their Constitutional rights: SEA 186 by 

tilting the scales of justice in Defendants’ favor, and ARTFA by preventing any hearing of 

Plaintiffs’ claim at all. Plaintiffs do not assert that there are no remaining triable issues as to 

nuisance, but that there are triable issues for which these laws operate to deny Plaintiffs the 

hearing to which they are entitled. Nonetheless, summary judgment is proper on this 

Constitutional issue, because the constitutionality of these statutes is a question of law. 

B. Indiana’s Amended Right To Farm Act is Unconstitutional As Applied to Plaintiffs 

 

 Indiana law provides a remedy in the form of a nuisance action for conditions that are 

“offensive to the senses” or “an obstruction to the free use of property” “so as to essentially 

interfere with the comfortable enjoyment of life or property.” Ind. Code § 32-30-6-6. This statute 

codifies the age-old common law doctrine of nuisance, which protects the right to use and enjoy 

property. In 2005, the Indiana legislature passed Public Law 23-2005, which amended the Right 

To Farm Act, Ind. Code § 32-30-6-9, originally enacted in 1981 as a limited exception to the 

nuisance law. The 2005 amendment changed this law from a “coming to the nuisance” statute 

intended to protect existing farms from nuisance litigation by newcomers,
56

 into a categorical 

exclusion of all nuisance liability for all agricultural operations, including CAFOs.  

 The amended RTFA (“ARTFA”) left most provisions of the original 1981 Right To Farm 

Act intact, but radically altered the Act’s scope by changing subsection (d) of Ind. Code § 32-30-

6-9. In the original, pre-2005 RTFA, subsection (d) provided as follows: 

(d) An agricultural or industrial operation or any of its appurtenances is not 

and does not become a nuisance, private or public, by any changed conditions in 

the vicinity of the locality after the agricultural or industrial operation, as the 

                                                 
56 

As originally enacted in 1981, the Right To Farm Act was a codification of the common-law doctrine of “coming 

to the nuisance.” Wendt v. Kerkhof, 594 N.E.2d 795, 798 (Ind. Ct. App. 1992). The coming to the nuisance doctrine 

“applies when an agricultural operation has been in existence for more than one year and then someone becomes an 

adjacent landowner and claims nuisance.” Id. 
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case may be, has been in operation continuously on the locality for more than one 

(1) year if:  

(1) there is no significant change in the hours of operation;  

(2) there is no significant change in the type of operation; and  

(3) the operation would not have been a nuisance at the time the agricultural or 

industrial operation began on that locality. 

 

Ind. Stat. Ann. (2004) (emphasis added). 

 

The law was a straightforward “coming to the nuisance” statute, free of tricks or traps: it 

protected both existing agricultural and industrial uses from newcomer nuisance claims, but not 

those that brought nuisances to existing landowners—a doctrine already well-accepted in 

nuisance law long before the RTFA.
57

 However, the enactment of ARTFA in 2005 changed 

subsection (d), and particularly (d)(1), dramatically. Now the law provides that: 

(d) An agricultural or industrial operation or any of its appurtenances is not and 

does not become a nuisance, private or public, by any changed conditions in the 

vicinity of the locality after the agricultural or industrial operation, as the case 

may be, has been in operation continuously on the locality for more than one (1) 

year if the following conditions exist: 

(1) There is no significant change in the type of operation. A significant change 

in the type of agricultural operation does not include the following: 

(A) The conversion from one type of agricultural operation to another type of 

agricultural operation. 

(B) A change in the ownership or size of the agricultural operation. 

(C) The: 

(i) enrollment; or 

(ii) reduction or cessation of participation;  

of the agricultural operation in a government program. 

(D) Adoption of new technology by the agricultural operation. 

 

 Ind. Code § 32-30-6-9(d) (emphasis added).  

 The original Right To Farm Act would scarcely raise a constitutional eyebrow. And 

indeed it was never subject to constitutional challenge. But ARTFA is a different story.  

  

                                                 
57

 See Blackstone 1766: 402-403 (“If my neighbour makes a tan-yard, so as to annoy and render less salubrious the 

air of my house or gardens, the law will furnish me with a remedy; but if he is first in possession of the air, and I fix 

my habitation near him, the nuisance is of my own seeking, and must continue.”)  
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1. ARTFA’s Impact 

 

After ARTFA, there is no longer any such thing as a “significant change” in an 

“agricultural operation.” Notably, this amendment applies only to agricultural operations, not 

industrial operations, who still have only the “coming to the nuisance” protection of the original 

RTFA. It would be hard to overstate how radical this amendment is. No matter how extreme a 

change in an agricultural operation’s type, size, and technology may be, and no matter how 

damaging to others that change may be, it can never be a “significant change” under ARTFA, 

thereby closing the courthouse doors to injured neighbors. Under the original Right to Farm Act, 

a CAFO operator was protected from nuisance liability only if he had been operating his CAFO 

before his neighbors arrived. But under ARTFA, a CAFO may be plopped down on former 

cropland next to any number of long-occupied homes with immunity from day one. No matter 

how severe the problems the new CAFO causes for its pre-existing neighbors, it will be deemed 

an established “agricultural operation” from when crop growing on the land began, not when the 

CAFO was built.  

Such is the case here, where Defendants built an 8000-head hog CAFO on former 

cropland next to Plaintiffs’ long-established homes. That change was “significant” enough to 

cause offensive, odorous compounds to regularly invade Plaintiffs’ properties and make living 

conditions untenable. Were it not for ARTFA, that gross interference with Plaintiffs’ lives and 

property would make it the subject of a nuisance action. But as far as ARTFA is concerned, 

Defendants’ CAFO could just as well have been an 80,000-head hog skyscraper with 

surrounding lakes of hog waste because no such change, no matter how extreme, eliminates the 

immunity from nuisance liability that ARTFA confers.  
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 And it is no minor technicality of the law that ARTFA impacts. ARTFA interferes with a 

maxim more ancient and universal than even the common law—the universal understanding that 

the owner of a property may not use it in a way that unreasonably injures his neighbor.
 
See, e.g., 

M. De Villiers, Nuisances in Roman Law, 13 L.Q. Rev. 387 (1897) (detailing the treatment of 

neighbors’ liability for nuisances in ancient Rome as compiled in the Digest of Emperor 

Justinian). This long-held legal principle arose in agricultural societies, and was developed in the 

earliest reported nuisance cases that often, as here, related to concentrations of hogs. See, e.g., 

William Aldred’s Case, 77 Eng. Rep. 816 (K.B. 1611) (holding that “an action on the case lies 

for erecting a hog stye so near the house of the plaintiff that the air thereof was corrupted”).  

 The ancient rights of neighbors to be free from neighborly invasion, whether the kind of 

invasion that interferes with exclusive possession (trespass) or the kind that interferes with use 

and enjoyment (nuisance), have always been a key part of the “bundle of rights” that make up 

“property.” Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419, 435 (1982). At its 

core, property “is the right to possess, use and dispose of that [property] in such a manner as is 

not inconsistent with law.” State v. Dunn, 888 N.E.2d 858, 862 (Ind. Ct. App. 2008) (emphasis 

added). The legislature’s power to spirit away any one of these core property rights without 

compensation is limited—as it must be in any country where property rights get the slightest 

respect. However, by enacting ARTFA, the Indiana legislature overstepped these constitutional 

limitations on its power. 

 As will be discussed, ARTFA creates a class of people with special rights who cannot be 

sued for nuisance by anyone outside of their privileged class. And that privileged class does not 

constitute just those who were operating innocuous farm operations that later become subject to 

nuisance liability after hypersensitive newcomers moved in next door. Instead, the class includes 
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all agricultural operations, as long as those operations are on land that was previously used for 

some sort of agricultural purpose (no matter how different from the new operation), and 

regardless of whether the neighbors were there first. This effect, which is the opposite of what 

one would ordinarily expect from a “right to farm” law, is accomplished through the circular 

wording of ARTFA’s modified subsection (d), discussed above. 

 Even setting aside Defendants’ remarkable claim that ARTFA immunizes them from 

trespass liability and not just nuisance,
58

 the law’s effect remains truly extraordinary. It does not 

matter how great and unreasonable the interference with a landowners’ use of property is, or how 

recently that interference has arisen: ARTFA leaves the injured landowner no remedy. Here, 

Plaintiffs have provided evidence that the Defendants’ CAFO unreasonably interferes with their 

use and enjoyment of property by rendering their homes as unpleasant to live in as they are 

difficult to sell. Even if the quality of the air further deteriorates due to the CAFO, so that 

Plaintiffs are driven from their homes entirely, even then, when they have been deprived of any 

beneficial use of their homes whatsoever, ARTFA will still deny them a remedy in nuisance. 

 Notably, the special right secured by ARTFA is not only the right to maintain a nuisance, 

but also the right to sue for one. While Plaintiffs may not sue Defendants for nuisance under 

ARTFA, Defendants may freely sue Plaintiffs under any cause of action they please. The Court 

of Appeals has likewise upheld the right of agricultural operators to sue one another for nuisance 

under ARTFA. Stickdorn, 957 N.E.2d at 1024 n5; TDM Farms, Inc. of N. Carolina v. Wilhoite 

Family Farm, LLC, 969 N.E.2d 97, 110 (Ind. Ct. App. 2012) (holding that “the Act does not 

apply in this action between two established farming operations”).  

                                                 
58 

See Defendants’ Motion for Summary Judgment (Nov. 18, 2016) at 41, note 12, arguing that to allow a trespass 

claim would “effectively render the RTFA meaningless.” Defendants make this extraordinary argument despite the 

established Indiana doctrine of trespass by noxious substances. See Lever Bros. Co. v. Langdoc, 655 N.E.2d 577, 

582 (Ind. Ct. App. 1995).  
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 Thus, only non-farmers (including retired farmers like the Himsel Plaintiffs) are deprived 

of their Constitutional right to seek recourse in court,
59

 no matter how long they have lived in 

their homes. And that deprivation is categorical. Land surrounded by homes and never before 

used for anything but row crops may become the site of a CAFO of any size no matter how great, 

imposing any burdens on its neighbors no matter how extreme, yet ARTFA will leave the injured 

homeowners without the slightest prospect of recourse in court. Yet if one of Defendants’ 

neighboring farmers decided to start his own CAFO, which was then injured by a disease 

spreading from Defendants’ CAFO, that neighbor could readily bring suit for nuisance against 

Defendants, even as his non-farming neighbors could not—even if they were harmed in the same 

way. See e.g. TDM Farms, 969 N.E.2d at 99 (finding no bar to a suit between CAFO operators 

over a highly contagious hog virus). Thus, turning to the specific contamination in this case, a 

farming neighbor of Defendants could sue for the toxic ammonia releases that Plaintiffs have 

documented. Yet Plaintiffs cannot, despite suffering the same effects.  

 Given the extraordinary overreach that ARTFA represents, and how it strikes at the most 

fundamental assumptions of human civilization—the sanctity of one’s home—it is no surprise 

that it violates quite a few different Constitutional provisions as applied to Plaintiffs. First, 

underlying all of these specific violations, ARTFA renders unenforceable Plaintiffs’ basic right 

to live peacefully in their own homes, and therefore violates the core Constitutional value of the 

sanctity of the home, embodied in Article I Section 1 of the Indiana Constitution. Second, 

ARTFA denies Plaintiffs access to the courts to enforce their protected property rights, and 

therefore violates Article I Section 12 of the Indiana Constitution. Third, ARTFA deprives 

Plaintiffs of the core property right to use and enjoy their own property, without making any 

provision for just compensation, and therefore violates Article I Section 21 of the Indiana 
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Ind. Const., Art. I Sec. 12, discussed below.  
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Constitution as well as the Takings Clause of the Fifth Amendment of the US Constitution. 

Fourth, ARTFA bestows a special privilege on an arbitrary class, and therefore violates 

Plaintiffs’ Constitutional right to equal privileges and immunities under Article I Section 23 of 

the Indiana Constitution.  

1. ARTFA unconstitutionally burdens a core Hoosier value: the sanctity of the home 

 

 The primacy of the interest that ARTFA invades in this case must not be overlooked. In 

contrast to most of the Takings Clause cases discussed below, Plaintiffs are not just being 

deprived of the right to use and enjoy some commercial or investment property. Rather, they are 

being deprived of the right to live peacefully in their own homes. The sanctity of the home is 

constitutionally protected, in various ways, by the Second Amendment (defense), Third 

Amendment (quartering), Fourth Amendment (search), and Fourteenth Amendment (right to 

home and family) of the US Constitution, and by Sections 11 (search), 32 (defense) and 34 

(quartering) of Article I of the Indiana Constitution (“the Indiana Bill of Rights”). See e.g. Duran 

v. State, 930 N.E.2d 10, 18 (Ind. 2010) (holding, in a Section 11 analysis, that absent exigent 

circumstances “the sanctity of the home demands review by a judicial officer”) (emphasis 

added).  

 Sections 12 and 21 of Article I likewise play their role in ensuring that this core value can 

serve the purpose for which it was designed, by ensuring that the sanctity of the home may not 

be assailed with impunity, whether by private actors (Section 12) or the state (Section 21), or 

both together. Perhaps the only other value so widely upheld among our state’s constitutional 

provisions is freedom of religion, which is reflected in six different provisions of Article I, and 

has long been recognized as a core value protected by Article I Section 1. See City Chapel 
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Evangelical Free Inc. v. City of S. Bend ex rel. Dep’t of Redevelopment, 744 N.E.2d 443, 447 

(Ind. 2001).  

 An enactment that prevents a core Constitutional value from serving the purpose for 

which it was designed is per se unconstitutional. See Id. (barring a city from using eminent 

domain in a way that was otherwise legitimate but burdened the core value of religious liberty). 

Similarly, the right to live in peace and dignity in one’s own home is no legalistic trifle, and the 

legislature cannot simply wipe it out with a stroke of the pen. State action that materially burdens 

a core value is unconstitutional even if it serves a legitimate public good. City Chapel, 744 

N.E.2d at 447. And the sanctity of Plaintiffs’ homes is materially burdened by ARTFA’s 

deprivation of Plaintiffs’ rights to protect their own homes in court. 

2. ARTFA’s constitutionality has not been determined  

  

In Defendants’ effort to avoid judicial scrutiny of a law that bestows such remarkable 

privileges on them, they have assembled a great mass of inapplicable precedent in their previous 

filings with this Court that they claim shows that ARTFA has already been found free of any 

constitutional blemish.
60

 They have done so even though literally none of the cases they cite 

address the constitutional claims raised by Plaintiffs in this case.  

 First, in chronological order, is Shatto v. McNulty, 509 N.E.2d 897 (Ind. Ct. App. 1987). 

Shatto long predates ARTFA, and does not mention a single Constitutional argument. Second is 

Laux v. Chopin Land Assocs., Inc., 550 N.E.2d 100 (Ind. Ct. App. 1990), which likewise 

predates ARTFA and mentions no Constitutional concerns.  

Third is Lindsey v. DeGroot, 898 N.E.2d 1251 (Ind. Ct. App. 2009). In Lindsey, the 

plaintiffs raised a Takings Clause challenge, but their argument relied solely on an Iowa case in 

                                                 
60

 See e.g. Defendants’ Joinder in State’s Motion to Strike (Aug. 19, 2016) at 5-6, ¶¶13-16 (Exhibit X); Defendants’ 

Motion for Summary Judgment (Nov. 18, 2016) at 13-14. 
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which the Iowa Supreme Court held that a nuisance was an easement. See Bormann v. Bd. of 

Supervisors in and for Kossuth County, 584 N.W.2d 309 (Iowa 1998). Finding no support for 

that doctrine in Indiana law, the Court of Appeals “expressly decline[d] the Lindseys’ invitation 

to adopt Iowa’s proposition that the right to maintain a nuisance contained in the Act creates an 

easement.” Lindsey, 898 N.E.2d at 1259. Because Plaintiffs do not claim that ARTFA takes an 

easement, Lindsey does not apply to Plaintiffs’ Takings Clause challenge. And it is of course 

wholly irrelevant to Plaintiffs’ other Constitutional arguments, which were never mentioned in 

Lindsey. 

 Fourth, Parker v. Obert’s Legacy Dairy, 988 N.E.2d 319 (Ind. Ct. App. 2013), again does 

not mention a single Constitutional argument. Fifth, Dalzell v. Country View, 517 Fed. App’x 

518 (7th Cir. 2013), a federal decision that likewise does not address a single Constitutional 

claim. So much for the appellate cases relied on by Defendants: not one addresses the 

constitutional questions raised by Plaintiffs in this case. 

 In a final bid for “persuasive authority,” in their pending Motion for Summary Judgment, 

Defendants have assembled what they purport are five, separate Indiana trial court judgments 

upholding ARTFA (attached thereto as Exhibits 27 through 31).
61

 All five are from Randolph 

County Circuit Court. Four of them are substantially identical orders issued in 2014, granting 

summary judgment to the defendants in what appear to have been identical suits against the same 

defendants. The plaintiffs in these four identical suits (represented, it appears, by identical 

counsel) all raised facial challenges exclusively. And as the Randolph Circuit Court identically 

observed in each of these identical cases, a facial challenge to a statute requires showing that 
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Williams v. Maxwell Farms, Cause No. 68C01-1001-CT-0041 (July 10, 2014); Armstrong v. Maxwell Farms, 

Cause No. 68C01-0912-CT-0539 (July 10, 2014); Neudecker v. Maxwell Farms, Cause No. 68C01-0912-CT-0540 

(July 10, 2014); Pegg v. Maxwell Farms, Cause No. 68C01-1001-CT-0042A (July 10, 2014); Pflasterer v. Kritsch, 

Cause No. 68C01-1212-CT-1276 (Jan. 22, 2016). 
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there is no set of circumstances under which the statute could be constitutionally applied—a very 

heavy burden, and a burden that the plaintiffs in these four identical suits all identically failed to 

carry. 

 In contrast, Plaintiffs are not seeking a judgment that ARTFA is facially 

unconstitutional.
62

 Indeed, Plaintiffs concede that there are circumstances under which ARTFA 

may be constitutionally applied—namely, the same circumstances to which the original 1981 

Right to Farm Act applied, where would-be plaintiffs “came to the nuisance.” Since ARTFA is 

constitutional under those circumstances, a facial challenge is pointless. Plaintiffs here challenge 

only the constitutionality of ARTFA as applied to them. Thus, these four identical suits from 

Randolph County have no bearing on Plaintiffs’ claims.  

 The remaining order from Randolph County (Pflasterer v. Kritsch, Cause No. 68C01-

1212-CT-1276 (Jan. 22, 2016)) does not even appear to have addressed a constitutional 

challenge. The order states only that the “[p]laintiffs have not presented any evidence to establish 

an exception to the Indiana Right to Farm Act,” and leaves the reader in the dark as to what sort 

of exception the plaintiffs were attempting to obtain and whether it did or did not involve a 

constitutional argument. 

So although Defendants have trumpeted numerous appellate cases in which ARTFA has 

supposedly been “upheld,” in only one of these (Lindsey) did the court address a Constitutional 

question, and even that issue was entirely distinct from Plaintiffs’ Constitutional challenges 

raised here. Even at the trial court level, neither Defendants nor Plaintiffs have found any Indiana 

precedent that would address Plaintiffs’ challenges to ARTFA’s as-applied constitutionality. In 
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 Plaintiffs are, however, seeking a judgment of facial unconstitutionality against Ind. Code § 15-11-2-6(a), as set 

forth in section C below. 
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sum, ARTFA’s constitutionality as applied to Plaintiffs and those similarly situated has not been 

addressed, much less determined, by any court. 

3.  ARTFA violates Article I, Section 12 of the Indiana Constitution 

 

 Article I, Section 12 of the Indiana Constitution provides that: “All courts shall be open; 

and every person, for injury done to him in his person, property, or reputation, shall have remedy 

by due course of law. Justice shall be administered freely, and without purchase; completely, and 

without denial; speedily, and without delay.” Interpreting Section 12, the Indiana Supreme Court 

explained: 

We think [Section 12] demonstrates an embracing of the notion, well accepted by 

1851, of an independent judiciary, and guarantees access to the courts to 

redress injuries to the extent the substantive law recognizes an actionable 

wrong. As such, the first sentence imposes some limitations on the actions of the 

legislative and executive branches. The second sentence addresses the values of 

speed and impartiality and is . . . aimed at the judiciary, not the legislature. 

 

Smith v. Ind. Dep’t of Corr., 883 N.E.2d 802, 807-08 (Ind. 2008) (emphasis added).  

 Section 12 does not prevent the legislature from imposing conditions on the pursuit of a 

claim in court. For example, the legislature can require mediation and impose filing fees as 

conditions to be met before judicial relief is available. See Fuchs v. Martin, 845 N.E.2d 1038, 

1041 (Ind. 2006) (mandatory mediation does not violate Section 12 because it does “not prevent 

a party from obtaining a judicial resolution of a case nor obstruct a party’s access to the 

courts”). Furthermore, Section 12 does not prevent the legislature from modifying or restricting 

common law rights and remedies, as long as the legislature does not disturb a “vested right,” 

McIntosh v. Melroe Co., a Division of Clark Equip. Co., 729 N.E.2d 972, 977-978 (Ind. 2000), 

or “interfere with constitutional rights,” Martin v. Richey, 711.N.E.2d 1273, 1283 (Ind. 1999) 

(emphasis added), which is exactly what ARTFA has done to Plaintiffs’ vested and 

constitutionally protected property rights.  
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Indeed, it is a maxim long acknowledged by the Indiana courts that, “there is no right 

without a remedy.” See McIntire v. Franklin Twp. Cmty. Sch. Corp., 15 N.E.3d 131, 137 (Ind. 

Ct. App. 2014), quoting George v. State, 6 N.E.2d 336, 338 (Ind. 1937). The deprivation of a 

legal remedy to assert a right serves as a deprivation of that underlying right. Here, ARTFA 

deprives Plaintiffs of a legal remedy to assert their protected property rights thereby stripping 

them of those rights. To understand how ARTFA does this, a look at the Indiana Supreme 

Court’s decision in Martin v. Richey provides clarity.  

In Martin, the Court held that the two-year statute of limitations for medical malpractice 

claims violated Section 12 as applied to the plaintiff because it imposed “an impossible condition 

on her access to the courts and pursuit of her tort remedy” because she could not have discovered 

that she was injured by malpractice before the statute of limitations had run. 711 N.E.2d at 1282. 

In other words, the statute of limitations cut off the plaintiff’s rightful claim before it could 

actually be brought. Id. Therefore, the statute was held to be “an unreasonable and 

unconstitutional impairment of an existing and recognized remedy,” because the plaintiff had an 

accrued claim “but no practical means of asserting it.” Id. at 1284-85.  

Here, literally decades before ARTFA was enacted and the Defendants built their CAFO, 

the Himsels and Lannons purchased their properties and obtained the “bundle” of legal rights 

afforded them as fee simple title holders in real estate including the right of possession, the right 

of control, the right of exclusion, the right of use and enjoyment, and the right of 

disposition. Long after those rights vested, ARTFA made it a legal impossibility for an 

agricultural operation to undergo a “significant change,” no matter how significant the change in 

fact and no matter the effect on others. In so doing, ARTFA imposed a legal impossibility on 

Plaintiffs’ ability to protect their vested property right of use and enjoyment in a nuisance claim, 
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depriving them of that right. And, if Defendants’ extreme interpretation of ARTFA is correct – 

that the law prohibits trespass claims too – then ARTFA strips Plaintiffs of their property right of 

exclusion as well. In other words, just as the plaintiff in Martin had accrued claims “but no 

practical means of asserting [them],” 711 N.E.2d at 1284-85, Plaintiffs here have vested property 

rights with no means of enforcing them. Accordingly, ARTFA is unconstitutional as applied to 

Plaintiffs under Section 12. 

4.  ARTFA violates the Takings Clauses of the federal and state constitutions 

 

 “[T]he inviolability of private property has been a central tenet of American life since 

before this country’s founding.” Util. Ctr., Inc. v. City of Fort Wayne, 985 N.E.2d 731, 735 (Ind. 

2013). This overarching principle is reflected in the state and federal constitutions alike. Article I 

Section 21 of the Indiana Constitution provides in relevant part: “No person’s property shall be 

taken by law, without just compensation; nor, except in case of the State, without such 

compensation first assessed and tendered.” The Fifth Amendment of the U.S. Constitution 

likewise provides in relevant part that: “[n]o person shall be . . . deprived of life, liberty, or 

property, without due process of law; nor shall private property be taken for public use, without 

just compensation.” The Fifth Amendment applies to the states through the Due Process Clause 

of the Fourteenth Amendment. Chicago Burlington and Quincy R.R. v. City of Chicago, 166 U.S. 

226, 237 (1897).  

 The federal and state Takings Clauses are “textually indistinguishable” and are construed 

identically. Redington v. State, 992 N.E.2d 823, 835 (Ind. Ct. App. 2013). As a result, “our state 

constitutional takings analysis is the same as federal constitutional eminent domain law.” State v. 

Kimco of Evansville, Inc., 902 N.E.2d 206, 211-12 (Ind. 2009). The Indiana courts and federal 
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courts thus follow the same tests in determining whether a particular regulatory regime effects a 

taking.  

 Takings Clause cases are “essentially ad hoc, factual inquiries.” Nat’l Rural Utilities Co-

op. Fin. Corp. v. Pub. Serv. Comm’n of Indiana, 552 N.E.2d 23, 30 (Ind. 1990), quoting Kaiser 

Aetna v. United States, 444 U.S. 164, 175 (1979). So facts matter, and as detailed below, the 

facts of this case speak with one voice in demonstrating a taking: ARTFA has operated to force 

Plaintiffs to tolerate intolerable conditions in and around their homes, has unsettled Plaintiffs’ 

reasonable investment-backed expectations regarding the improvements made to their homes, 

and has had a very substantial economic impact, cutting the value of Plaintiffs’ homes at least in 

half.
63

 

 A taking without just compensation is unconstitutional under both the federal and state 

constitutions. If applicable procedures are available, an aggrieved landowner must first seek 

compensation in the state’s inverse condemnation procedure before raising a Constitutional 

claim. Until then, the claim will not be ripe. Williamson Cty. Reg’l Planning Comm’n v. 

Hamilton Bank of Johnson City, 473 U.S. 172, 186 (1985). Here, Defendants and the State 

successfully prevented Plaintiffs from pursuing their inverse condemnation claims.
64

 Therefore, 

Indiana’s inverse condemnation procedures are unavailable to Plaintiffs leaving them no state 

remedy that can provide just compensation, other than litigation directly under the applicable 

federal and state Constitutional provisions. Accordingly, Plaintiffs’ Takings claims are ripe for 

adjudication. 
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 Market Valuation Analysis by Nick Tillema, Exh. H at 14. 
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See Order granting State’s and Defendants’ Motion to Strike Plaintiffs’ Amended Complaint, Oct. 12, 2016. 
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  a.  A government-authorized nuisance can be a taking 

 A government-imposed nuisance may be a taking. A common example is flooding caused 

by public works. See, e.g., Arkansas Game and Fish Commn. v. U.S., 133 S. Ct. 511, 515 (2012) 

(upholding a takings claim based on recurrent flooding caused by a federal project). Similarly, a 

government-authorized nuisance, even if caused by a private actor, may also be a taking. This 

has long been recognized in Indiana law, where litigation over the flooding caused by gristmills 

was once a staple of the Hoosier courts. See Sexauer v. Star Milling Co., 90 N.E. 474, 476–77 

(Ind. 1910) (tracing the history of the relevant law, and the writs that provided for just 

compensation for this private nuisance that advanced the public good of readily available 

gristmills); see also Biddle v. BAA Indianapolis, LLC, 860 N.E.2d 570, 579 (Ind. 2007) (applying 

to a private corporation operating a municipal airport, the rule of Aaron v. United States, 311 

F.2d 798 (1963), that government-authorized aircraft activity may be a taking if it substantially 

impairs the use of private property).  

 Overall, “the determination whether a state law unlawfully infringes a landowner’s 

property in violation of the Taking Clause requires an examination of whether the restriction on 

private property “forc[es] some people alone to bear public burdens which, in all fairness and 

justice, should be borne by the public as a whole.” Prune Yard Shopping Ctr. v. Robins, 447 U.S. 

74, 82-83 (1980). Thus, the fact that ARTFA compels Plaintiffs to bear the unique and 

disproportionate burdens of Defendants’ economic activity, as shown by Plaintiffs’ experts 

analyses of property values and air contamination
65

—while the benefits of that activity accrue in 

different measures to Defendants and to society as a whole—already points strongly in the 

direction of a taking. 
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See Plaintiffs’ expert reports by Dr. Mark Chernaik, Exh. N, and Nick Tillema, Exh. H. 
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 Thus, the question here is not whether the State’s immunization of Defendants’ nuisance-

causing CAFO under ARTFA can be a taking. Obviously it can, since Plaintiffs are being forced 

to tolerate a nuisance that others are not, in the service of the ostensible public good of 

expanding industrial agriculture into residential rural areas. The question is only whether on the 

specific facts of this case, ARTFA actually effects a taking. And the facts on which this fact-

dependent issue relies show unmistakably that ARTFA does effect a taking, regardless of the test 

that is used. 

  b.  Penn Central analysis 

 Not all government actions that affect property rights are takings. The Supreme Court has 

articulated a three-factor test for determining whether any given regulation effects a taking. Penn 

Cent. Transp. Co. v. City of N.Y., 438 U.S. 104, 124 (1978). Under Penn Central, the courts look 

to (1) the economic impact of the regulation, (2) the extent of the plaintiff’s reasonable 

investment-backed expectations, and (3) the character of the government action. Id. The Penn 

Central analysis governs all regulatory takings claims that do not involve a physical intrusion, 

total deprivation of economically beneficial use, or land-use exaction. Lingle v. Chevron U.S.A. 

Inc., 544 U.S. 528, 528 (2005); see also Biddle, 860 N.E.2d at 578, note 17 (recognizing Penn 

Central as a primary focus of Indiana takings law). 

 Economic impact 

 The first of the Penn Central factors is economic impact. This factor addresses “the 

nature and extent of the interference with rights in the parcel as a whole.” Penn Central, 438 

U.S. at 130–31. At the extreme, a complete deprivation of economically viable use of land is a 

per se taking. Lucas v. S.C. Coastal Council, 505 U.S. 1003, 1017-1018 (1992). But the mere 

fact that a deprivation is less than total does not mean that the law or regulation in question does 
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not effect a taking. For example, in Arkansas Game, even the partial deprivation of property 

rights caused by “government-induced flooding of limited duration” was sufficient to require just 

compensation by the government. 133 S. Ct. at 519. 

 Here, ARTFA has a very substantial impact in purely monetary terms, by at least halving 

the value of Plaintiffs’ land while depriving them of any recourse whatsoever. Further, unlike 

many takings cases, the government through ARTFA forces Plaintiffs to tolerate the nuisance 

conditions imposed by Defendants, which greatly impinges on their quality of life and is also an 

economic impact. Thus, the economic impact factor weighs overwhelmingly in favor of finding 

that ARTFA effects a taking.  

 Reasonable investment-backed expectations 

 The second Penn Central factor is distinct and reasonable investment-backed 

expectations. 438 U.S. at 124. A classic example is Pennsylvania Coal Co. v. Mahon, in which 

the Supreme Court invalidated a Pennsylvania statute banning mining that caused subsidence 

even if the mining company had specifically purchased the right to cause subsidence from the 

owner of the surface property—interfering with the coal company's reasonable investment-

backed expectation of being able to use the rights it had purchased. 260 U.S. 393 (1922), cited in 

Penn Central, 438 U.S. at 105. 

 Similarly, like homeowners all across the United States, Plaintiffs have invested 

substantial time and money in their homes, with a reasonable expectations of a return on this 

investment. And they would have been able to realize that expectation were it not for the 

Defendants’ ARTFA-immunized nuisance. Notably, the knowledge of ARTFA’s protections was 

an incentive for Defendants to construct their CAFO where they did;
66

 but it could not have 
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informed any of Plaintiffs’ investment decisions regarding their homes, because the law did not 

even exist until 2005 and had no relevance to Plaintiffs until Defendants’ CAFO began to 

operate in late 2013. 

Before 2013, Plaintiffs, like most American homeowners, had reasonable investment-

backed expectations of being able to one day sell their homes for an amount that reflected their 

investment. In contrast to cases in which the courts have declined to find a taking,
67

 Plaintiffs’ 

interests in their land were not merely speculative: they had already purchased, maintained and 

improved their homes in expectation of being able to live there in peace and dignity and sell at a 

fair price if they wanted to. Accordingly, this factor weighs in favor of finding that ARTFA 

effects a taking. 

 Character of the government action 

 The third Penn Central factor is the character of the government action. 438 U.S. at 124. 

For example, a physical invasion of property is more likely to be a taking than a regulatory 

program that merely makes some activities more remunerative than others. Id.; see also Ragucci 

v. Metro. Dev. Comm’n of Marion Cnty., 702 N.E.2d 677, 684 (Ind. 1998) (upholding 

constitutionality of a zoning program on this basis); Loretto, 458 U.S. at 435 (holding 

unconstitutional a governmental requirement that landlords allow cable boxes to be installed on 

their property). Certainly, if Defendants’ extreme reading of ARTFA as barring trespass claims 

is accepted,
68

 the government-authorized action under ARTFA is clearly a taking because 

Plaintiffs have demonstrated that airborne emissions from the CAFO are physically invading—

                                                                                                                                                             
Defendant Co-Alliance), Exh. S at 100-101 (noting his understanding that under ARTFA “going from land to hog 

barn is not a significant change” to remove the law’s nuisance immunity). 
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 See, e.g. Dep’t of Nat. Res. v. Indiana Coal Council, Inc., 542 N.E.2d 1000, 1004 (Ind. 1989) (concluding that an 

order banning strip mining was not a taking where the landowner had held the property for decades and had made no 

investment toward mining it); Brookview Properties, LLC v. Plainfield Plan Comm'n, 15 N.E.3d 48, 66 (Ind. Ct. 

App. 2014) (holding that “[b]ecause no preliminary plan had been approved designating a use for the parcel when 

Brookview purchased it, Brookview could not have had any expectation concerning a designated land use”). 
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 Defendants’ Motion for Summary Judgment (Nov. 18, 2016) at 41, note 12. 



29 

trespassing on—Plaintiffs’ properties, and under this view ARTFA would foreclose even a 

remedy for this physical invasion. That view aside, ARTFA still authorizes direct impacts to 

Plaintiffs’ property rights in a way that is seldom seen.
69

  

Although a nuisance does not necessarily entail a physical invasion, it does entail a 

substantial and unreasonable interference with another person’s property right to reasonable use 

and enjoyment. 58 Am. Jur. 2d Nuisances § 77. Here, the nuisance from Defendants’ CAFO, 

which ARTFA requires Plaintiffs to tolerate, is so extreme as to drive them from their homes on 

a frequent basis,
70

 and has greatly degraded the value of their property.
71

 And this is not the only 

way in which the “character of the government action” under ARTFA weighs in favor of a taking 

here. 

The traditional role of government has been to address and abate nuisances, not to 

encourage them. See e.g. Lucas, 505 U.S. at 1022 (recognizing the long tradition that nuisance 

abatement does not require compensation under the Takings Clause). That is in fact the essence 

of the “police power” which is invoked in takings law as giving the government the power to 

seize property without compensation in order to abate a nuisance. See e.g. Fertilizing Co. v. Hyde 

Park, 97 U.S. 659 (1878) (recognizing right of city government to shut down a fertilizer factory 

under its nuisance abatement powers without paying compensation). In contrast to that role, 

ARTFA operates not to abate nuisances but to encourage them. Thus, the character of the 

government action in ARTFA, which seeks to eliminate liability even for the most extreme 
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nuisance conditions as long as they happen to have an agricultural origin, weighs strongly in 

favor of finding an unlawful taking of Plaintiffs’ interests in their own homes. 

The problematic character of the government’s action in ARTFA is also shown by 

comparing this to Nollan v. California Coastal Comm’n, 483 U.S. 825 (1987). In Nollan, a 

requirement that a landowner seeking a building permit grant a public easement for beach access 

was unconstitutional because of the lack of any “essential nexus” between the regulatory 

exaction and the regulation’s purpose. Id. at 837. But at least in Nollan the landowner got a 

building permit. Plaintiffs get nothing in return for the loss of their rights, except stinking air. 

Not even a pork chop. Not even chopped liver. 

 Thus, all three Penn Central factors weigh strongly in favor of finding an 

unconstitutional taking here. This result is not surprising. To take land on which a home has been 

lawfully built and inhabited for years and tell the homeowner that they no longer have the right 

to enjoy living there—or can no longer enforce that right in court, which amounts to the same 

thing—simply because the legislature says so, cannot be anything but a taking. And that is what 

ARTFA does. ARTFA is virtually the definition of the kind of confiscatory legislation for which 

the federal and state Takings Clauses were originally designed. No matter how you slice it, 

ARTFA is an unconstitutional taking without just compensation under both the Indiana and U.S. 

Constitutions.  

5.  ARTFA violates Article I, Section 23 of the Indiana Constitution 

 

 As discussed above, ARTFA creates two special privileges for CAFO operators like 

Defendants: it makes them immune from nuisance liability, and gives them the right to bring a 

suit for nuisance where others cannot. These special privileges do not arise from any inherent 

characteristics of CAFO operators, and are not equally available to operators of other types of 
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polluting facilities who are similarly situated. Therefore, neither special privilege can withstand 

Constitutional scrutiny under Article I Section 23, which was written specifically to ban special 

privileges of this kind. 

  a. Applicable standard for Section 23 challenges 

 The Indiana Constitution is interpreted in accordance with the joint intent of those who 

framed and ratified it. Collins v. Day, 644 N.E.2d 72, 75–76 (Ind. 1994). In that regard, the 

Constitution, framed by a statewide convention in 1850-51 and ratified by the people of Indiana 

in 1851, was enacted in response to a period in which the granting of special privileges and 

immunities for politically-connected people and businesses had become rampant and brought the 

state to the brink of ruin. Id. at 76. Accordingly, Article I Section 23 (hereinafter “Section 23”), 

also known as the “Equal Privileges and Immunities Clause,” forever banned that destructive 

practice by requiring that any privilege or immunity granted by law must “equally belong to all 

citizens” “upon the same terms.” Section 23 has been passed down unchanged since 1851. 

 As a threshold matter, Section 23 applies only if the statute in question imposes some 

disparate treatment on different groups. Monarch Beverage Co. v. Cook, 48 N.E.3d 325, 331 

(Ind. Ct. App. 2015). That requirement is easily met here. ARTFA indeed imposes two different 

forms of disparate treatment: an immunity from nuisance liability and a right to sue for nuisance 

against the protected class, both of which it grants to Defendants (and other operators of 

agricultural facilities) and denies to Plaintiffs (and other non-farming neighbors of such 

facilities), as well as to other industries not engaged in agriculture.  

 Where there is disparate treatment, the standard for determining whether that treatment 

violates Section 23 is as follows: “First, the disparate treatment accorded by the legislation must 

be reasonably related to inherent characteristics which distinguish the unequally treated classes. 
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Second, the preferential treatment must be uniformly applicable and equally available to all 

persons similarly situated.” Collins, 644 N.E.2d at 80.  

 There is no balancing in either prong of the Collins test: even the soundest policy 

justifications cannot support a violation of Section 23. “In determining a claimed violation of the 

Equal Privileges and Immunities Clause, we focus not on the purposes presumably motivating 

the enactment, but on the disparate treatment it accords.” Paul Stieler Enterprises, Inc. v. City of 

Evansville, 2 N.E.3d 1269, 1275 (Ind. 2014). In both prongs of the analysis, substantial 

deference is given to legislative discretion. Collins, 664 N.E.2d at 80. Nevertheless, 

“[c]ompliance with both [Collins] elements is required to satisfy the constitutional requirement.” 

Paul Stieler, 2 N.E.3d at 1273 (emphasis added). ARTFA flunks both prongs of the test. 

  b.  ARTFA fails the first prong of the Collins test 

 Collins requires that “the disparate treatment” a statute imposes “must be reasonably 

related to the inherent differences that distinguish the unequally-treated classes.” Paul Stieler, 2 

N.E.3d at 1275. The term “inherent” here “does not refer only to immutable or intrinsic 

attributes, but to any characteristic sufficiently related to the subject matter of the relevant 

Collins classes.” Whistle Stop Inn, Inc. v. City of Indianapolis, 51 N.E.3d 195, 200 (Ind. 2016). 

 ARTFA splits country dwellers into two camps: first, those currently engaged in 

agricultural activity (of any kind) on land previously used for agricultural activity (of any kind), 

and second, everyone else who lives in the country. The first group may sue anyone in either the 

first or the second group whenever they have a cause of action in nuisance; the second group 

however may only sue those within their own non-farming group. In the present case, ARTFA 

sorts Defendants into the first group because they are currently operating a CAFO on land that 
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held row crops until 2013, and sorts Plaintiffs into the second group (even though the Himsel 

Plaintiffs are retired farmers).  

 As the designated evidence shows, Plaintiffs are two couples who have lived in their 

current homes in rural Hendricks County for much of their lives, and were living there long 

before the CAFO was considered, planned, or even lawful in that area.
72

 Plaintiff Richard Himsel 

farmed there for many years.
73

 But ARTFA bestows its one-sided immunity from suit only on 

current agricultural operators. Thus, before retiring from farming, the Himsel Plaintiffs enjoyed 

immunity under ARTFA and its predecessor, and would have enjoyed the right to sue 

Defendants in nuisance if the CAFO had been constructed then. See Stickdorn, 957 N.E.2d at 

1024 (holding that ARTFA “has no applicability to the manner in which two farmers . . . conduct 

their operations”).  

Yet as soon as the Himsel Plaintiffs retired—even though they still live in the same home 

and otherwise use their land in accordance with their basic right as homeowners—ARTFA now 

bars them from obtaining a remedy in nuisance against Defendants. See Dalzell, 517 F. App’x at 

519 (holding that ARTFA barred a suit by the neighbors of a new CAFO even though they had 

lived there for decades and “[t]hey did not come to the pig farm . . . the pig farm came to them”). 

Thus, upon retiring, the Himsel Plaintiffs lost their property rights, and became non-persons in 

the eyes of the law, subject to being driven from their homes by Defendants without any judicial 

remedy. The abruptness of that transition, in which the Himsels’ protections as landowners are 

stripped away simply because they chose to retire from farming and live out their retirement in 
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their family home, showcases the arbitrary and unreasonable nature of this disparate treatment of 

Indiana’s rural citizens. 

 Section 23 analysis looks to a law’s effect rather than its purpose. Paul Stieler, 2 N.E.3d 

at 1275. Nevertheless, it is remarkable that ARTFA’s disparate treatment is actually contrary to 

its stated purpose of restricting nuisance litigation that arises “when nonagricultural land uses 

extend into agricultural areas.” Ind. Code § 32-30-6-9(b). Indeed, in situations like Plaintiffs’, 

ARTFA turns that purpose exactly on its head: it allows a new agro-industrial land use, such as a 

CAFO, to extend into an area where such uses had been absent and drive out existing rural uses 

of land by lifelong residents. This complete mismatch between the law’s stated purpose and its 

effect—a mismatch that was absent from the original Right To Farm Act, but is produced by 

ARTFA’s circular wording under which no change in agricultural land use, however extreme, 

can ever be “significant”—gives the distinct impression that ARTFA was written not to protect 

existing agricultural land uses, but to provide sweeping immunity for CAFO operators. As such, 

ARTFA is exposed as a textbook example of the kind of special treatment obtained by a 

politically-connected industry which Section 23, and indeed the 1851 Constitution as a whole, 

was enacted to prevent.  

  c.  ARTFA fails the second prong of the Collins test 

 Even if ARTFA’s disparate treatment of Indiana’s rural citizens is related to inherent 

characteristics that these citizens somehow newly acquire when a CAFO moves in next door—an 

absurdity—the statute still does not pass muster under Section 23 because it fails the second 

prong of the Collins test. To survive the second prong, the special protection granted by ARTFA 

must be equally available to all who are similarly situated. Collins, 644 N.E.2d at 80. To identify 

who is “similarly situated” under ARTFA, one need only consider ARTFA as a whole.  
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Specifically, as initially enacted by the original RTFA in 1981, ARTFA continues to 

provide immunity from nuisance suits to existing agricultural and industrial operations that have 

have not undergone a “significant change.” Ind. Code 32-30-6-9(d). Thus, the class selected for 

special treatment under ARTFA as a whole comprises industrial and agricultural operations 

while other types of land uses (i.e., residential, commercial, public lands, parks, etc…) do not 

receive any nuisance immunity. Considering the disparate treatment (protection from nuisance 

suits / no protection from nuisance suits), the only “inherent difference” between these 

distinguished classes rationally related to that disparate treatment is the fact that industrial and 

agricultural operations by their nature are more likely to be nuisances (and thus need protection) 

as compared to other types of land uses that are not protected. In other words, industrial and 

agricultural operations are “similarly situated.” 

With ARTFA, however, the legislature redefined what “a significant change” means only 

for agricultural operations, thereby removing any opportunity for a landowner injured by the 

sale, conversion or expansion of an agricultural operation to sue for nuisance—a privilege not 

similarly extended to industrial operations, and a burden, therefore, not imposed on urban 

landowners who live near industrial operations. By redefining what “a significant change” means 

only for agricultural operations so that they can expand without limit, ARTFA runs afoul of 

Section 23 because it is not “uniformly applicable” and “equally available” to all “similarly 

situated” industries as classified in the law itself. 

The Defendants and State may argue that selecting agriculture over all other industries for 

favored treatment under ARTFA relates to the state’s economic interest in promoting/protecting 

agriculture. However, as the Indiana Supreme Court explained in Paul Stieler, such an economic 

rationale in “inconsistent with the expressed intent of our founding fathers in adopting [Section 
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23]” because it “condones a privilege for purchase.” 2 N.E.3d at 1274. Therefore, the state’s 

economic interest in agriculture does not justify the favored treatment the agricultural industry 

receives with the passage of ARTFA over all other industries, in violation of Section 23. 

C.  Indiana Code § 15-11-2-6(a) (“SEA 186”) is Unconstitutional on its Face and as 

Applied to Plaintiffs 

 

 Indiana Code § 15-11-2-6(a) provides in relevant part that, “[t]he Indiana Code shall be 

construed to protect the rights of farmers to choose among all generally accepted farming and 

livestock production practices, including the use of ever changing technology.” It was enacted in 

2014 as Senate Enrolled Act 186 (“SEA 186”). Plaintiffs challenge the constitutionality of this 

provision, both on its face and as applied to them. 

 The law creates a special right for the operators of agricultural and livestock businesses, 

such as Defendants, to engage in their preferred industry practices and technologies without 

regard to the harm those practices may cause to others. Under this law, this Court, like any other 

person with authority to interpret or apply the provisions of the Indiana Code, must apply the 

Code in a way that “protects” the agricultural/livestock industry’s use of its own preferred 

practices and technologies. 

 This privilege is unique and unprecedented in Indiana law. No other industry or economic 

sector enjoys the privilege of knowing state government agencies and courts must interpret the 

law to serve and protect that industry’s special interests. And that is not the only unique thing 

about this law. It is commonplace for legislation to contain instructions on how its own 

provisions should be interpreted. Indeed, the Indiana Code contains 336 uses of the phrase “shall 

be construed.”
74

 Virtually all of these are limited to expressing the legislature’s contemporaneous 

intent as to how the particular article, section, chapter, or legislative package in which the 
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directive occurs should subsequently be interpreted. Only one other provision, Ind. Code § 1-1-1-

5, purports to instruct the courts on the interpretation of the Code as a whole. But even that 

provision does so only by way of clarifying the effect of the 1976 reorganization of the Code, 

and limits itself to technical directives. See e.g. Ind. Code 1-1-1-5(h) (providing that “[a] 

reference by citation to any provision of the Indiana Code shall be construed to include any later 

amendments to that provision, unless otherwise provided”).  

  What the Indiana legislature did here with SEA 186 is something new and different. In 

enacting SEA 186, the legislature sought to dictate not how one piece or package of legislation 

should be interpreted, but how every provision in the Code—including those enacted by entirely 

different legislatures a century or more ago—”shall” be interpreted by the courts, regardless of 

the legislature’s original intent in enacting those disparate provisions. The courts are not merely 

informed of the legislature’s intent in enacting a particular provision, courts are told how they 

must interpret the entire Code, including provisions laid down by prior legislatures. SEA 186 

thus stands alone and unprecedented in claiming the power to strip impartiality of the courts and 

order them to interpret the entire Indiana Code in favor of certain interests above others.  

 It is no mere happenstance that the legislature has never passed such a law before. As 

discussed fully below, this novel provision is facially unconstitutional. First, it violates core 

principles of separation of powers and judicial independence under Articles III and VII. Second, 

all industries and businesses have financial and other proprietary interests in being able to use 

their preferred practices and technologies that maximize profits without regulatory interference. 

But only the agriculture/livestock industry has been granted a special right to engage in those 

practices under SEA 186. Thus, the law violates the prohibition on special privileges under 

Article I Section 23 and the requirement that justice be administered fairly and impartially under 
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Article I Section 12. In addition, SEA 186 is unconstitutional as applied to Plaintiffs, for all of 

the above reasons (which specifically impact Plaintiffs’ case) and also because, as applied to the 

facts of this case and the statutory construction arguments raised by Defendants, it effects a 

taking of Plaintiffs’ protected property rights.  

 Plaintiffs are uniquely burdened and have standing to facially challenge the 

constitutionality of SEA 186, because the Defendants’ use of a CAFO to confine 8,000 hogs and 

collect and dispose of millions of gallons of hog waste in close proximity to Plaintiffs’ homes are 

“generally accepted livestock production practices” now entitled to have every statute construed 

to allow those practices to continue. And while Defendants have not referred directly to this law 

in their filings with the Court to date, they have raised in their Motion for Summary Judgment a 

number of arguments regarding statutory construction that necessarily implicate this provision. 

More importantly, the Court is of course bound by law to apply the law whether Defendants 

explicitly raise it or not: if SEA 186 is constitutional, the Court must follow it. 

1.  SEA 186 is unconstitutional on its face 

 

 “When a party claims that a statute is unconstitutional on its face, the claimant assumes 

the burden of demonstrating that there are no set of circumstances under which the statute can be 

constitutionally applied.” Baldwin v. Reagan, 715 N.E.2d 332, 337 (Ind.1999). Here, that burden 

is easily met. 

  a.  SEA 186 meddles in the province of the courts 

 Article III, Section 1 of the Indiana Constitution sets out the legislative, executive, 

administrative and judicial “departments” of the state government and ordains that “no person, 

charged with official duties under one of these departments shall exercise any of the functions of 

another.” Article VII Section 1 further states that, “[t]he judicial power of the State shall be 
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vested in a Supreme Court, in Circuit Courts and such other courts as the General Assembly may 

establish.” The vesting of the judicial power in the courts under Article VII is exclusive. State v. 

Noble, 118 Ind. 350, 21 N.E. 244, 246 (1889). Accordingly, “[i]t is well-settled under the 

doctrine of separation of powers that the Legislature cannot interfere with the discharge of 

judicial duties or set aside a final judgment of a court.” Lemmon v. Harris, 949 N.E.2d 803, 814 

(Ind. 2011). 

 In particular, “[s]tatutory interpretation is exclusively the responsibility of the court.” In 

re Visitation of C.R.P., 909 N.E.2d 1026, 1028 (Ind. Ct. App. 2009); see also United States v. 

Am. Trucking Ass’ns, 310 U.S. 534, 543–44 (1940) (holding that “[t]he interpretation of the 

meaning of statutes, as applied to justiciable controversies, is exclusively a judicial function”). 

And “[i]f the separation of powers is to be maintained, it is essential that the judicial branch [of] 

government not be throttled by either the legislative or administrative branches.” McAfee v. State 

ex rel. Stodola, 284 N.E.2d 778, 782 (Ind. 1972), quoted by A.B. v. State, 949 N.E.2d 1204, 1213 

(Ind. 2011).  

 By enacting SEA 186, the Indiana General Assembly sought to interfere with one of the 

most fundamental of judicial functions, which is to impartially interpret the law and “to say what 

the law is.” Marbury v. Madison, 5 U.S. 137, 177 (1803); see also Glossip v. Gross, 135 S. Ct. 

2726, 2776 (2015) (the “exercise of independent judgment is the Court’s judicial duty”). In doing 

so, the legislature violated the separation of powers set forth in Article III and the exclusive 

judicial power set forth in Article VII. 

 SEA 186, which mandates a specific principle according to which all Indiana statutes 

must be interpreted, is therefore on its face a glaringly unconstitutional invasion of the judicial 

sphere. It seeks to throttle the judicial branch by invading the exclusively judicial province of 
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statutory construction, directing the courts as to the values under which not just one specific law, 

but every law of Indiana should be construed. Indeed, by specifying a core value according to 

which every law of Indiana should be construed, it tries to use ordinary legislation to do a 

constitutional amendment’s job. Accordingly, SEA 186 must be struck down as a brazen 

violation of the core principles of Indiana’s constitutional system of government. 

b. SEA 186 creates an unconstitutional special privilege for agricultural 

operators 

 

 Article I, Section 23 of the Indiana Constitution prohibits the General Assembly from 

“grant[ing] to any citizen, or class of citizens, privileges or immunities, which, upon the same 

terms, shall not equally belong to all citizens.” To pass muster under Section 23, disparate 

treatment imposed by a statute must be reasonably related to inherent characteristics of the 

subject matter, and must be equally available to all who are similarly situated. Collins, 644 

N.E.2d at 80. SEA 186 imposes a disparate treatment between litigants who are part of the 

agricultural industry and those who are not. It thus violates Section 23 because there is no 

inherent difference between the agriculture industry and all other industries in matters of 

statutory construction that is in any way related to the disparate treatment the two groups receive 

under SEA 186. Nor is the remedy available to all who are similarly situated; for all litigants 

would prefer to have the law interpreted in their favor, yet only agricultural litigants enjoy this 

privilege under this law. 

  c.  SEA 186 unconstitutionally blocks access to the courts 

 Article I Section 12 of the Indiana Constitution provides that “[a]ll courts shall be open; 

and every person, for injury done to him in his person, property, or reputation, shall have remedy 

by due course of law. Justice shall be administered freely, and without purchase; completely and 

without denial; speedily, and without delay.” Because SEA 186 requires Indiana Courts to 
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interpret and apply all state statutes to favor and protect the rights of the agriculture/livestock 

industry over the rights of other parties. It therefore runs afoul of Section 12, since the law bars 

an impartial judicial determination of statutory construction issues involving agricultural 

litigants, and also bars the right to a remedy by due course of law. 

 Plaintiffs’ Section 12 right to a remedy by due course of law is uniquely burdened by 

SEA 186 because under the challenged law, the Court must construe Indiana’s nuisance statute, 

the RTFA, the Indiana Rules of Civil Procedure, and all other Indiana Code provisions that apply 

to Plaintiffs’ claims in favor of protecting the Defendants’ special “right” to operate the CAFO 

and engage in the very conduct that is harming Plaintiffs. Imposing such an inequitable, broad 

and undefined mandate that requires wholesale interpretation of state law in such a biased 

manner, and against Plaintiffs’ legal interests, ensures that the Plaintiffs will not receive fair and 

impartial consideration of their claims by the Court, as required by Section 12. 

2.  SEA 186 is unconstitutional as applied to Plaintiffs 

 

 For the reasons given above, SEA 186 is unconstitutional on its face. But even if that 

were not the case, this provision is unconstitutional as applied to Plaintiffs.  

 First, SEA 186 unconstitutionally interferes with the separation of powers and judicial 

independence in Plaintiffs’ case, specifically: Plaintiffs’ suit involves the application and 

interpretation of various state laws relating to agriculture, including the above-discussed 

ARTFA. And SEA 186 unconstitutionally interferes with the judicial function of interpreting 

those laws, putting a heavy legislative hand on the scales of justice to Defendants’ advantage and 

Plaintiffs’ detriment. As a result, this provision as applied to Plaintiffs’ case violates Article III, 

Section 1 and Article VII, Section 1 of the Indiana Constitution. 
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 Indeed, no clearer example of the dangerous and distorting effect of this law could be 

found than the Defendants’ own motion for summary judgment, in which they argue that 

ARTFA should be construed to bar not only Plaintiffs’ claims for nuisance, but even for 

trespass.
75

 By any commonsense reading, a statute like ARTFA, which is embedded in the 

“nuisance” chapter of the Indiana Code (Ind. Code 32-30-6) and makes no mention of trespass 

whatsoever, cannot reasonably be read to bar a claim for trespass. Under ordinary circumstances, 

Defendants’ preferred reading would be forestalled by longstanding canons of statutory 

construction, from the plain meaning rule (which would dictate that a law not addressing trespass 

in its text was not meant to bar trespass claims) to the rule that statutes in derogation of the 

common law are strictly construed.
76

 But if the Court must construe all passages in the Code in 

Defendants’ favor, as SEA 186 requires, then that statutory provision will preempt the traditional 

rules of statutory interpretation. As a result, Defendants’ otherwise absurd construction becomes 

not only plausible, but controlling, because every statute must be given the reading that most 

favors Defendants. 

 Second, this provision unconstitutionally deprives Plaintiffs of their right to a remedy by 

due course of law under Article I Section 12. If used to support a radical interpretation of 

ARTFA as advanced by Defendants, which would block claims not only for nuisance but for 

trespass, it would establish a truly unprecedented barrier to justice, essentially depriving the 

neighbors of CAFO operators of even the thinnest reed of hope that they could even get a 

hearing. Likewise, it would require the narrowest possible reading of ARTFA’s negligence 

exception, Ind. Code § 32-30-6-9(a), which is also at issue in this case. Thus, SEA 186 violates 

Plaintiffs’ rights under Article I Section 12 of the Indiana Constitution. 
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 Third, this provision unconstitutionally gives Defendants a very special privilege indeed 

(and one denied to Plaintiffs and most other Hoosiers): to have every law of the State of Indiana 

construed in their favor. This disparate treatment does not inhere in the subject matter, because 

although it relates to agricultural policy it extends a sweeping privilege that reaches into all 

spheres of the law. Further, this privilege is not available to all who are similarly situated; it 

gives CAFO operators and others using potentially harmful agricultural technologies a legal leg 

up over other industries that would surely like to have the entirety of Indiana law serve their 

special interests. Thus, because it imposes a classification that lacks any basis in the subject 

matter and is not available to all who are similarly situated, it violates Article I Section 23 of the 

Indiana Constitution. See Collins, 644 N.E.2d at 80 (a disparate legislative treatment must both 

inhere in the subject matter and be equally available to all who are similarly situated); Paul 

Stieler, 2 N.E.3d at 1273. 

 Finally, as detailed below, if applied to Plaintiffs in this case despite its facial 

unconstitutionality, this provision will effect an unconstitutional taking of Plaintiffs’ protected 

property rights. Because takings analysis is inherently fact-sensitive, Nat’l Rural Utilities, 552 

N.E.2d at 30, this is a matter of as-applied, rather than facial unconstitutionality despite the 

provision’s truly jaw-dropping effect. 

3.  As applied to this case, SEA 186 effects an unconstitutional taking of Plaintiffs’ 

property rights 

 

  a.  Applicable law 

 Article I, Section 21 of the Indiana Constitution provides: “No person’s property shall be 

taken by law, without just compensation; nor, except in case of the State, without such 

compensation first assessed and tendered.” Similarly the Fifth Amendment of the U.S. 

Constitution provides, in relevant part that: “No person shall be . . . deprived of life, liberty, or 
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property, without due process of law; nor shall private property be taken for public use, without 

just compensation.” The Fifth Amendment applies to the states through the Due Process Clause 

of the Fourteenth Amendment. In determining whether a statute effects an unconstitutional 

taking, the courts look to the three-factor Penn Central test discussed above with respect to 

ARTFA: economic impact, character of the government action, and extent of the claimant’s 

reasonable investment-backed expectations. 438 U.S. at 124. 

  b. Application to the facts 

 When Plaintiffs bought their homes, in 1994 (Himsels) and 1971 (Lannons), they 

obtained title to those properties along with the traditional bundle of property rights that go along 

with owning title. This bundle of rights includes the right to possess, the right to use, and the 

right to sell. State v. Dunn, 888 N.E.2d 858, 862 (Ind. Ct. App. 2008). These property rights are 

protected by Article I, Section 21 of the Indiana Constitution, and the Fifth and Fourteenth 

Amendments of the US Constitution. In view of these long-established rights, when Plaintiffs 

purchased their homes they had every reasonable investment backed expectation that they would 

be able to live, eat, sleep, entertain, enjoy their yards and otherwise possess, use, or sell their 

homes and properties in a usual and customary manner without unreasonable interference. But as 

the designated evidence shows, in fact, the nuisance conditions created by Defendants’ CAFO 

have (1) interfered with Plaintiffs’ exclusive possession of their homes by depositing noxious 

substances on them, (2) have interfered with the use and enjoyment of Plaintiffs’ homes, and (3) 

have further damaged their reasonable investment-backed expectations in their homes by cutting 

the value of their homes in half.
 
 

 SEA 186 requires the Court to construe Indiana’s nuisance statutes, as well as all other 

Indiana Code provisions that apply to this litigation, in such a way as to allow the Defendants to 
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engage in animal confinement and waste collection disposal activities at the CAFO. In other 

words, the courts are required to construe the law to protect the very same activities that 

substantially limit and infringe on each of Plaintiffs’ core protected property rights: the right to 

exclude, the right to enjoy, and the right to sell. Accordingly, inasmuch as there is no eminent 

domain statute that could apply here, SEA 186 is a straightforward government taking of 

Plaintiffs’ property rights without compensation.  

Conclusion 

 Plaintiffs have lived in their homes in rural Hendricks County for decades, happily 

coexisting with and participating in agricultural land uses until Defendants built their 8000-hog 

CAFO just a few hundred yards upwind of Plaintiffs’ homes. The effect of Defendants’ CAFO 

has been to render Plaintiffs’ homes at times uninhabitable, make the outdoor activities Plaintiffs 

enjoy impossible, and substantially cut the market value of their homes, destroying the value of 

investments made over many years. Defendants have injured Plaintiffs for their own gain, and 

now two Indiana statutes stand in the way of any remedy. Both are unconstitutional as applied 

here. 

 Ind. Code § 32-30-6-9(d) (“ARTFA”) prevents Plaintiffs from obtaining the remedy in 

nuisance that is available to victims of non-agricultural nuisances, and is plainly unconstitutional 

as applied to Plaintiffs. First, it deprives Plaintiffs of a core property right—the right to use and 

enjoy their own homes—by depriving them, uniquely among Hoosiers, of the power to enforce 

that right in court. As applied to Plaintiffs, ARTFA thus violates the Open Court Clause of 

Article I Section 12 of the Indiana Constitution, as well as the Takings Clauses of Article I 

Section 21 of the Indiana Constitution and the Fifth and Fourteenth Amendments of the US 

Constitution. Second, by providing special privileges that do not inhere in the subject matter and 
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are not equally available to all who are similarly situated, as applied to Plaintiffs ARTFA 

violates Article I Section 23 of the Indiana Constitution. Third, by imposing a material burden on 

the sanctity of the home, a core value reflected in numerous provisions of the Indiana 

Constitution, as applied to Plaintiffs ARTFA violates Article I Section 1 of the Indiana 

Constitution.  

 Ind. Code § 15-11-2-6(a) (“SEA 186”), which requires the Indiana courts to interpret 

every single provision of the Indiana Code in a way that favors agricultural operators, is 

unconstitutional both on its face and as applied to Plaintiffs. Both facially and as applied, it 

violates the principles of separation of powers under Article III, Section 1 and judicial 

independence under Article VII, Section 1 of the Indiana Constitution, as well as the Open 

Courts Clause of Article I, Section 12. The violation is plain on the face of the statute because 

the statute, by the plain meaning of its words, requires the courts to interpret every law in the 

state in accordance with one group’s interests. And the violation is even greater as applied to 

Plaintiffs, because in this case (where the construction of statutes related to agriculture is directly 

at issue) the statute operates to tilt the scales of justice in Defendants’ favor and deny Plaintiffs 

the impartial hearing to which they are entitled. Finally, as applied to Plaintiffs, SEA 186 effects 

a taking of their property by supporting interpretations of the law that would deny them a remedy 

not only for nuisance, but even for trespass, as Defendants have argued for in this case—an 

interpretation that would be completely absurd but for the directive of SEA 186. 

 The facial unconstitutionality of SEA 186 is a pure question of law, for which summary 

judgment is proper. And Plaintiffs have presented more than sufficient evidence to demonstrate 

that—irrespective of the ongoing dispute between the parties over whether ARTFA applies to 

Plaintiffs’ claim—Plaintiffs would have a triable claim for nuisance were it not for ARTFA’s 






