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STATE OF INDIANA  )   IN THE NEWTON ______________ COURT  
    ) 
COUNTY OF NEWTON )   KENTLAND, INDIANA 
        
STATE OF INDIANA on the relation of ROY & ARLENE  ) 
BARNES, STEVEN COWLEY, JOYCE DAVIS, THOMAS &  ) 
DEBRA CUTTS,      ) 
        )   
 Relators,      ) NO.     
        ) 
v.        ) 
        ) 
NEWTON COUNTY BOARD OF ZONING APPEALS  ) 
        ) 
 Respondent.      ) 
 

VERIFIED ACTION FOR MANDATE 
 
 Relators, Roy and Arlene Barnes, Steven Cowley, Joyce Davis, Thomas and Debra 

Cutts, by counsel, and pursuant to Indiana Code § 34-27-1-1 and Section 5.20 of the Newton 

County Zoning Ordinance hereby bring this Verified Action for Mandate seeking a writ of 

mandamus directing the Newton County Board of Zoning Appeals (“BZA”) to conduct a 

public hearing and take official action on Relators’ Verified Complaint submitted to the BZA 

on May 25, 2018 which is attached hereto as Exhibit 1.1 In support, Relators state as 

follows: 

1. On March 28, 2017, the BZA issued a Special Exception to Natural Prairie 

Farmland Holdings, LLC (“Natural Prairie”) allowing it to construct and operate a 

concentrated animal feeding operation with 4,350 dairy cows at County Road 400 W and 

400 N, in Lake Village, Indiana (“the CAFO”).  

                                                        
1 The voluminous exhibits submitted to the BZA along with Relators’ Verified Complaint 
attached hereto as Exhibit 1 are not necessary to the Court’s consideration of this Action 
for Mandate and, therefore, are not included with this filing.  
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2. Relators are residents of Newton County whose homes and properties are 

near the CAFO approved by the Special Exception, and whose drinking water supply, 

quality of life, health and property values are threatened by the CAFO approved by the 

Special Exception.  

3. Section 5.20 of the Newton County Ordinance imposes requirements for 

obtaining and maintaining a special exception to construct and operate a CAFO in Newton 

County. These requirements are beyond those set forth in Section 5.10 of the Ordinance 

applicable to other special exception land uses. (See Newton County Zoning Ordinance 

Sections 5.10 and 5.20, attached hereto as Exhibit 2 at pp. 27-30).  

4. The additional requirements for maintaining a CAFO special exception 

include subsections 5.20(4) and (5) which state: 

(4) In permitting a confined feeding special exception, the Board may 
establish appropriate conditions and safeguards. The Board is empowered to 
appoint a committee of three to five persons, knowledgeable in management 
of confined feeding operations, to investigate and recommend approval of a 
confined feeding operation or to evaluate complaints. A review may be 
held and the approval rescinded if, after a public hearing, the Board finds 
that the confined feeding operation is causing a violation of IC 13_1-3 as 
amended or any regulation of Newton County or any condition of approval 
by the Board.  
(5) Any person or persons believing that such permitted confined feeding 
operation in Newton County is being operated in violation of any law of 
the State of Indiana, rule or regulation as to confined feeding, or that the 
operation is endangering public health or safety, or is contrary to the 
public welfare, or is injurious to the appropriate use of neighboring 
property, or in violation of the Ordinances of Newton County, upon 
payment of a filing fee of one hundred dollars ($100.00) to the Auditor of 
Newton County, may file a verified complaint with the secretary of the 
Newton County Plan Commission . . . Upon receipt of a verified complaint, 
the Board shall hold a public hearing. Public notice setting forth the time 
and place shall be given at least ten (10) days before the date of the hearing . 
. . The Board shall determine by rule who are interested parties and how 
notice is to be given to them. 
 
Exhibit 2 at pp. 28-29 (emphasis added) 
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 5. Under established statutory construction rules, the provisions of a statute (or 

ordinance) are to be construed as a whole with “[n]o word or part of the statute . . . 

rendered meaningless if it can be reconciled with the rest of the statute.” Ind. Alcohol & 

Tobacco Comm'n v. Spirited Sales, LLC, 79 N.E.3d 371, 376 (Ind. 2017); Shell Oil Co. v. Meyer, 

705 N.E.2d 962, 970 (Ind. 1998) (explaining that the legislative intent of a statute is 

ascertained from reading the statute as a whole and that reading “prevails over the strict 

literal meaning of any word or term.”)  

 6. Furthermore, “use of the word ‘shall’ is construed as ‘mandatory language 

creating a statutory right to a particular outcome after certain conditions are met.’” Taylor 

v. State, 7 N.E.3d 362, 365 (Ind. Ct. App. 2014) (quoting Alden v. State, 983 N.E.2d 186, 189 

(Ind. Ct. App. 2013), trans. denied.) 

7. Subsections 5.20(4) and (5) read together provide the BZA with express 

authority to rescind a CAFO special exception after a public hearing on either the BZA’s 

own review or upon receipt of a verified complaint filed by any person or persons believing 

a CAFO special exception should be rescinded for one or more of the reasons enumerated 

in subsections 5.20(4) and (5). And, by use of the word shall in subsection 5.20(5), these 

Ordinance provisions impose a non-discretionary legal duty on the BZA to conduct a public 

hearing upon receipt of such a verified complaint that is accompanied by a $100 filing fee.  

8. On May 25, 2015, Relators filed their Verified Complaint in accordance with 

5.20 (4) and (5) along with supporting evidence and the requisite filing fee requesting a 

public hearing and the BZA’s rescission of the Special Exception issued to Natural Prairie 

on grounds that Natural Prairie: (1) made material misrepresentations of fact to obtain the 

Special Exception; (2) violated conditions of the Special Exception; and (3) terminated its 
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state environmental permit for the CAFO approved by the Special Exception having decided 

not to construct the CAFO as approved. In addition, Relators’ Verified Complaint provided 

evidence that the CAFO approved by the Special Exception is in violation of Indiana’s 

confined feeding laws, endangers public health, and is injurious to the appropriate use of 

neighboring property including that of Relators. (See Exhibit 1). 

 9. Instead of conducting a public hearing, the BZA’s attorney sent a letter on 

June 21, 2018 to Relators’ counsel purporting to set forth the “position” of the BZA to 

“decline to accept” Relators’ Verified Complaint based on BZA counsel’s legal opinion that 

Relators’ Verified Complaint lacks merit. (See Exhibit 3).  

 10. On July 5, 2018, Relators’ counsel responded to the BZA attorney’s June 21st 

letter with legal authority demonstrating that the legal opinion and letter of the BZA’s 

attorney rejecting Relators’ Verified Complaint does not constitute official action by the 

BZA. (See Exhibit 4) 

11. Specifically, Ind. Code § 36-7-4-911 provides that any “[a]ction of the board 

of zoning appeals is not official, unless it is authorized by a majority of the entire 

membership of the board.”  And, any official action by the BZA may not be taken in 

meetings that are not open to the public. See Boffo v. Boone Cty. Bd. Of Zoning Appeals, 421 

N.E.2d 1119, 1130 (Ind. Ct. App. 1981).  

12. In addition, Relators’ counsel advised the BZA’s attorney of the BZA’s non-

discretionary, legal duty to take official action on Relators’ Verified Complaint following a 

public hearing as required by Section 5.20(4) and (5). (See Exhibit 4)  

13. Nevertheless, to date the BZA has not conducted a public hearing or taken 

any official action on Relators’ Verified Complaint. 
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14. “An action for mandate may be prosecuted against any inferior tribunal, 

corporation, public or corporate officer, or person to compel the performance of any act 

that the law specifically requires.” Ind. Code § 34-27-3-1.  

15. “Public officials, boards, and commissions may be mandated to perform 

ministerial acts when under a clear legal duty to perform such acts." Perry v. Ballew, 873 

N.E.2d 1068, 1072 (Ind. Ct. App. 2007) (quoting Perry Twp. v. Hedrick, 429 N.E.2d 313, 316 

(Ind. Ct. App. 1981)). “There is no doubt that a mandate action may be used to compel an 

official to act.” Id. (quoting Foltz v. City of Indianapolis, 234 Ind. 656, 670, 130 N.E.2d 650, 

656 (Ind. 1955)).  

WHEREFORE, all the foregoing reasons, Relators respectfully request this Court to 

issue a writ of mandamus compelling the Newton County Board of Zoning Appeals to 

perform its non-discretionary duty under Section 5.20 of the Newton County Zoning 

Ordinance to hold a public hearing and take official action on Relators’ Verified Complaint, 

and for such other and further relief as the Court deems just in the circumstances. 

      Respectfully submitted, 
 
       /s/ Kim E. Ferraro      
      Kim E. Ferraro, Attorney No. 27102-64 
      Hoosier Environmental Council 
      541 South Lake Street 
      Gary, IN 46403 
      219/46-0104  

 
VERIFICATION 

 
I affirm under penalties of perjury that the foregoing representations are true and 

correct to the best of my knowledge and belief. 
 
       /s/ Kim E. Ferraro      

Kim E. Ferraro, Attorney for Complainants 
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