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WHAT IS ACAFQO?

Traditional farms are increasingly becoming ohsolete
giving way tdactory farmswvhere livestoclnimalsare
raised in confinement at high stocking densities to produce
the highest output at thewest costDepending on their
size, factory farmsmay also be called animal feeding
operations (AFOs), confined feeding operations (CFOSs), or
concentrated animal feeding operations (CAFOs) for
federal and state regulatory purposEsese terms are
definal as follows

. Animal Feeding Operation

Under federal and state laam AFO is defined asa

livestock facility thahisesanimalsn confinanentfor 45
days or more duringl2month period, anadloes not groverops or other vegetatialuringthe normal gneing
season omore tharb0% of the facility. The 45 dayf animal confinemedob not hae to be consecutive, and the
12-month growingperiodneednot correspond to the calendar year. In additiorexieence ofrop growth is
evaluated during the semsvhen the animals are confined. For example, a facility that operates as a winter fee
which then grows crops during t he Idstlhbmeonsidersd ant AFQ
because crops or vegetation are not present wihealsaare in confinement. The number of animals confined is
irrelevant to the question of whether a facility is an AFOwithdfew exceptions,AFOs are not subject to
environmental regulations.

Il. Confined Feeding Operation

In Indianaa CFOisas an AFOhat confinest least 300 cattle, 600 swine or st8&P00 poultry, or 500 horses
In addition,an AFO that violates Indiana’'s water pollution control laws will be considered a CF®ubject to
regulation and enforcement for the violation.

1. ConcentratedAnimal Feeding Operation

CAFOs are CFOghat confine a greater threshold number of animals inclt@bngnature dairy coyis000 veal
calvesl1,000 cattle other than mature dairy cows or veal calves (heifers, st@gs80eswine when each weigh 5
pounds or morel0,000 swine when each weigh less than 55 pb0@dsorsesl0,000 sheep / lamhks5,000
turkeys 30,000 laying hens or broilers if the AFO uses a liquid manure handlifglR&@00 chickens (other
than laying hens), if the AFO sisemething besides a liquid manure handling s§218@0 laying hens if the AFO
uses something besides a liquid manure handling; $yetnducks if the AFO uses a liquid manure handling
systemOR 30,000 ducks if the AFO uses something besideslarimpure handling systefts will be discussed,
CAFOs with demonstrated pollutant discharges to waterwayae subject to federal regulation under the
Clean Water Act (CWA)

For purposes of this citizen gulydescribe AROs, CEOs and CAFQs t

L Aliguid manure handling systemsed for laying hens typically involves a slotted barn floor and a gutter or a concrete storage pit
below. Manure falls throgh the slotted floor into the gutter or pit and is then periodically pumped from these pits / gutters into to
£ FNBSNJ 2dziaARS aG2N}r3S afl 322y o¢
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Table 1:Threshold Number of Animals in CFOs or CAFOs

CAFO
Mature dairycows | | |

Calves

All other cattle (heifers,
steers)

Swine (55 pounds or

Laying hens or broilers
with liquid manure
system
Laying hens without
liquid manure system
All other chickens
without liquid manure
system

IV. How Many Factory Farns Are There?

The U.S. Department of Agriculture estimates that theskghitty more than one million farms with livestock
the United StateRoughly315Q000 of those are likely toAEOswhere animals are kept and raisedrifiremen
And, &cording to U.S. EPA, approximately 2000®@oseAFOsarethe largeSEAFOs

Notably, since 20@Betotal number of animals houget CAFO has continued to grow because of expansion and
consolidation of thivestockndustryIndeal, according to USDA Census D#ia,number odlivestock unitson
factory farméasincreased from 23.7 million in 2002 to 28.5 million in 8012 | i v eds tiosc ka uwia yt |
different kinds of animals on the same scale based on their Meeigkdmplepne beef covs the equivalent of
eight hogs or four hundred chickepst another way, a factory farm with 1,000 beef cattle is the equivalent o
factory farm with 8,000 hogs or 400,000 chickens.

2 Chickens farmed for eggs are called laying hens or layers. Chickens farmed for meat are known as broilers.
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INDIANA'S FACTORY FARMS

| ndi aanru#® $vestock sales/inventoryinclude
approximately &Q000 cows and calvesore thanl0
million hogs and pigs, and more tham®lfion poultry
birds?® As the chart below indicates, the vast majufrity
these animslare warehousedt Indian@® 4,900 or so
CFOs and CAFQSsIndeed)ndianarankshird nationally
for egg production wit@5.6 million laying hend 25.2
million of which are at just 29 facilitieseach withthe
capacity to contaib00,000 birds or mofeWe also lead
the country in hog productipmanking ifth nationally
with 105 million hogssoldannually9.3 million ofwhich
areraised onust 450hog factorieseachpermittedto
confinein excess 05,000 hogs Other top categories
include pulletand tukeys for which we are the fouatid
seventh largest producer in the country, respectively.

Table 3: Largest Production Categories in Indiana

25,87,222 25,222,887 3
41,579,130 41,480,806 13
10,551,241 10,115,465 5
16,769,407 16,689,094 4
13,642,595 13,189,839 7
As indicated in thiollowingmap and chartmosto f | n GAF@saadi®RO's are concentrated in the nerth

central region of the statéh the hghest concentrations@arroll DaviesPecaturDubois,Jay, Kosciusko, Wabash
and White countieBartholomew Countyith 10CAFOS and CFOs (as compared to Dubois or Carroll counties
with 100+) still has an opportunity to protect its natural resamde®mmunities from the encroachment of high
numbers of factory farms.

3USDA2012Census of Agricultur®¥olume 1, Chapter 1: State Level Datadiana(2012.

4 Purdue University Extensio@punty Regulation of Confined Feeding Operations in Indiana: An Ovédéruary 2016) (citing

IDEM numbers from 2015).

5USDA2012 Census of Agricultet Indiana State Data, Table 3Roultryr Inventory and Number Sold: PPand 20Q.

6 USDA2012Census of Agricultet Indiana State Data, Table 2BHogs and PigSales: 2012 and 2007

! According to IDEM data, as of July 2011, Bdotimew County had 9 CAFOs. In June of 2014, IDEM and the Bartholomew County

Y%l P LILNR PGSR DSt FAdzZA CI NYaQ LINREdR Edubity Road 2@Nzk CliRy Townshi§é n Znnn
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Total Regulated Farms by County
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ENVIRONMENTAL , PUBLIC HEALTH AND COMMUNITY IMPACTS
. Threats to Water Quality

Based ongovernmentdata we know that the leading
source of water contamination in Indiat. coliwhich
indicateshatanimalwastes presenin our water bodi€’s

The presence &. colis due, in part, to releases of human
waste from combined sewer overflows (CSOs), sanitary
sewer overflow$E0s) and failed septic systeotsnost

of thecontamination is frotmestate'sactory farmsThis
makes sense given thandi anads | iag e s
much untreatedrine and feceasthat produced bg7
million peopleor 14 times thehuman population of
Indiana.

Although itis well knowrthat animal waste contsinigh
levels of phosphorus and nitrogen as wphiiigens likE. coland parasiteghich is why humag@animalwaste
is treded, under current lalivestock waste does not have to be treated, is minimally controlledlyamdniored
causing ito contaminate the water bodies it enters and that can happeariety of wayg/hen too much animal
waste ispplied tdand, itcan waskaway withain or melting snow amdn off into a nearby watgay. Also, he
massive raountof waste generated a factory farnis typicallystoredin massivitso r 0 | .@Vghenothrese
structuregeak, leach or overflothe untreated animal wastan waslnto nearby waterwapr leachdirecty into
theground water. This especiglldangerous given that mamalHoosiersely on groundwater in untreated private
wells for their primary source ointting water. In addition, somhenking water utilities rely on surface water intakes
or reservoirs to supply urban and suburbanidiginkater, so the risk istdimited to rural residents.

And, he risk of contamation is not theoreticalther In 2009 a massive spill4.5 million gallons aftreated
animal waste from a large hog CAFO contaminated the NesgsRiver andselted in widgpread fish kills and
hundreds of thousands of dollars in clean ug fessther example, in 2010, a hog producer in Randolph County
land applied more than 232,000 gallons of untreated animal waste to a farm field adjacent to BelawdielCreek. T
was never planted and after heavy rains, the manure was swept into Beaver Creek and finally to the Miss
River. This spill resulted in another fish kill of over 100,000Miste recently, in June of 2036,000 gallons of
dairy waste wwadumped into the Little Flatrock River killing fish for 10 miles from Milroy to Greensburg forcing t
Greensburg drinking water utility to close their surface watetintake

The effects of water contaminatfoom animal waste are seridfbien phosphaisin manureenters a water body

in highenough concentratigrisisknown to cause eutrophication and tbkiegreen algag@ooms which Kkill fish

and other aquatic lifand can be harmful to human health. In fact, the Indiana State Departmdtit (5Bé4)
closes numerous beaches each summer due to high concentrationgreérblalgae, and generally cautions
Hoosiers recreating on any of 1 ndi ana?ds allowang water o r

8 IDEM 2016 Water Assessment Report (indicating that 81% of adsgtseam miles are impaired with.col).
9 Seth SlabaughMiillions of Gallons of Hog Manure Spilled: State Officials Believe the Discharge Might Have Been Dblibecae
Star Press (May 12, 2009).
0 5eth Slabaugt200,000 Gallons of Manure Sprayeddse Randolph County Fish Killuncie StaiPress (September 13, 2010)
11 Greensburg Daily New)EM: Fish Kill in Little Flatrock River Caused by Méjume 28, 2016).
8



while swimming: Thisis because exposure to klveen algae can lead to rashes, skiayanidritation, nausea,
stomachches, and numbness in fingers and toes, and can also be very dangerous for pets.

Other health risks associated vathimalwastecontaminated waters apiallyseriousThe numerous athogens
and parsites, such as fecal coliforncp)i ard other forms of coliform bacteria found in manare easily
communicable to human populatioNghen these pathogem®ntaminate drinking water theyan cause

gastroitestinal illnesses, kidney damage or fa@lndein extreme cases, death. Curr8i#y,of assessstteam

miles in Indiana apsllutedwith unsafe concentrationgathogensSome of those stream miles aRairtholomew

Countyprimarily inthe Driftwood Watershed and the Upper East Fork White Watehslieese watershedsarly

40 stream miles ae€oliimpairedncludingll miles of th®riftwood River 23 miles o€lifty Creekand 3.5 miles
of Duck Creek.

[1'l. Quality of Life Concerns

We ofen hear fronHoosiers who liven commuities with
high numbers of factory farptisat their traditional, rural way
of life has been dramatically disrupted by the stenct
thousands of animdieused nearbysome families who rely
on well water as theirimary source of drinking water repol
that it smells like manure and is undrinkable. Several
reported that nearby strezc
look and smell like animal waSmme residents report thai
their homes are infested with Sliand permeated by the
horrific smell of rotting, dead animAlsd, close proximity to
a factory farm also renders many homes uninhabitable,
substantially less valualfereby effectively forcing familie
to live with these unbearable conditions.

rky ¢

An unfortunatelocal example, is the plight of Nancy Bar
who lives in Hawcreek Townshijpthe community where all
but one of Barthol omeunJ@et
2014 IDEM and the Bartholomew County BZA approve
another on@ this timea CAFOwith 4,40(hogs built within
a half mile and upwind ®f a n chprdesSince then she Sundas APril, 2017 Hocthside of s

reports experiencing O0insi The binet on 1he hotise is Swoarms re
taking away of t he bGrFRQAE of £hes. t he
noxious smelf$ Nancy also shared with us that hestalo

visits have doubled since the CAFO became operationa______

to respiratory illness. Anas he above photo of her home

shows, it is now infested with flies.

at ec

2geel { 51 Qa ¢ S0 GeéhRlgar dittp://fwdzSn.gov/boah/2617.htr See alsd. 5 9 avébpage on Blu&reen Algae
fAaGAYy3a GwSONBLFGA2Y | ROAA2NASEE FT2NI yYAYS 60 LYRAIFYLF fF71Sa
B Mark Webber Hartsville hog farmer gets state approval to house 8,800 giks,Republi¢Apr. 12, 2017) (quoting Nancy Banta
and describing the permitting and zoning history of the nearby Gelfius CAFO).
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[1l. Air Quality and Human Health

The health threats from factory faangargely due to
the tremendous amounf omanuré they generate
which, by regulatory definition can incluus: only P S 4
“liqguid or solid animal excret®Ut also livestock s eti=t .

productionwvastes such as "excess drinking water, cl

water, milking parlor wastewater, egg-wasér, and
sil age | eac hcanstituené®® a mon g

Because these wastes are collected and Bstore
massivepits andlagoonghat lackoxygen(known as
anaerobic lagoonsthe waste decompaeseand
putrefiesquickly As the wastes decompasgerous
gasemcludinghydrogen sulfide, ammia,particulate mattegndotoxif® andother harmful emissioasereleasetf.

For example, a Purdue University study of air emissions at a dairy CAFO in Indlaamifooma emissions
released at a rate of between 18 and 75 grams per day'pler @her words, an averagjeed diary CAFO with
1,400 cows will emit as much as 200 pounds of ammonia into the air exed; thege gasesedisbursednto

the surraunding areavhere people liven a number of way$l) factory farms with wasgats underneatithe
confinement buildinggpicallyhavelarge ventilation fatisatpull the gasesut of the buildingand blow them into
the outside aito protect the aninhas 6 ; I2gfactory farmsvith open air footbalifield-sizedagooné allow
perpetual offjassingp occur(3)whenthe collected waste slusyprayed onto fieldsmissions are directly released;
and (4) feedlots and confinement barns that anesajezl allow gases to escape

Theresultingstenchfrom these gassean be unbearable, lm#enmore concerning atke serious health effects
they can creatBor instancegne of the most dangerous gasses prodwpdgen sulfigean be harmful evat

low levels. It is potent neurotoxin that can cause damage to the brain and nervous system. People expos
concentration®f even 0.4l parts per milliorffppm) display neurobehavioral dysfunction, including abnormal
balance and delays in verkahllIts effects are irreversible aaeh also includgkin rasheseizures, comas, and
even deatH.

Like hydrogen sulfide, ammonianexiousgyas thaposes serious health risks. Ammonia has an acrid, repellant od
at levels above 0.7 ppm. It @ausye irritation beginning at 4 ppm and irritation of the nose and throat above
ppm.Ammonia camlsotrigger asthma attacks in some asthmatibsch is particulariconcerning for children. A

“Seel YRAIF Y Q& / Ch NYz S RSTFAYF®GAZ2Y 2F aYlFydaNBE G owt L!'/ Mo

1 Endotoxin is a component of Granegative bacteria that can stimulatefilammatory responses. When it is inhaled, it causes
throat irritation and narrowing of the airwaySeeHeederik, D., et. alHealth effects of airborne exposures from concentrated
animal feeding operation&nvironmental Health Perspectivi$5:298302 Q007);see alsd. Gibbs, et. allsolation of Antibiotie
Resistant Bacteria From the Air Plume Downwind of a Swine Confined or Concentrated Animal Feeding @perationental
Health Perspective$14:10321037 (2006).

16 Claudia Copelandir Qualitylssues and Animal Agricultur& Primerl).S. Congressional Research SerMiie32948Dec. 22, 2014);
C. HribarUnderstanding Concentrated Animal Feeding Operations and Their Impact on Comni2@itiys lowa State University
and University of lowa debe Study GrougZoncentrated Animal Feeding Operations Air Quality SR@BR2).

17 Purdue UniversitylNational Air Emissions Monitoring Study: Emissions Data From Tw&&t&arns and a Milking Center at a
Diary Farm in Indian&ite INSBFinal Repd (2010).

8 Agency for Toxic Substance and Disease Redistxfzaqgs: Hydrogen Sulfi(014); National Ag Safety Datababgnure Gas
Dangers Fact Sheg002);KH KilburnEvaluating Health Effects from Exposures to Hydrogen Sulfide: Central Nerteos Sys
DysfunctionEnvironmental Epidemiology and Toxicology (1999).

19 Agency for Toxic Substance and Disease Redistxfaqgs: Ammonig2014).
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recentstudyconfirmedthat children with asthma had @éased measured lung function with increasing ammonie
levels in the aif Consistent with that finding, an ea8l&@p6 study found that children who atégladchool located

1/2 mile from a CAFO showed a prevalence of physi@gnosed asthma in 19.786aseswvhereas only 7.386
childrenexhibited asthmsymptomgrom the control school more than 10 miles &way.

Other adversehuman healtleffects fromfactory farmemissioa are weltdlocumentedin addition to nausea,
headache and vomiting, more that 2f CAFO workerseport serious respiratory probléfr@ne study found

that lowans living within a twuile radius of a 4,00@g CAFOreported more respiratory and other symptoms
than a control group of lowans not living near a CAR®@other study shasd that people living near North
Carolina hog CAFOs reported more confusion, tension, depression, and fatigue than did those not fting neal

V. Antibiotic Resistant Disease

In 2011 the Food and Drug Administration (FDA) reportedaihyatoximatelB0% of antibiotics in the U.S. are
sold foruse in producing livestoa€K heseantimicrobial drugs are fednton-diseased livestottk promote growth
and ward off stress, diseas®l healt risks to animal&/ing inunnatural, confined conditiofi$\s demonstrated
by theinfo-graphico the left, prepared by the Centers for Disease Control & Pre@Rich this prophylactic
use of antibiotican livestockhas contributedto the

evolution and global increase of antibretststant bacteria
in humang
» Animals gel George gets “ ) . R . .
@ e — oyt — [ In fact, ®me human infections now resist multiple
(%™ ¢ ﬁ antibiotics;  one example, MethicillinResistant

@ - \ <4 ‘\ Staphylococcusureus (MRSAJs a pathogen responsible
o Eite / S \ for taking more lives each year than AfD®ntibiotic
/ S iclia ER= resistant infections are problematic kxrabey require
IT] ﬂ °"“53‘5‘?"‘“1&1‘1"?;1 EEH multiple rounds of increasingly stronger antibiotics, which
ln = allow the infection to progress further than it might

—_— s otherwise, leading to serious health consequéfitkshe

i ?1'2?555}‘3@ . e v livestock industry asserts that there is not enough scientific
e evidence to ban suberapeutic uses of antibiotios

Simply using antibiotics creates resistance. These drugs should only be used to treat infections. |iV€StOC|;(the CDC deflnltlvely Confil’ms that:

g0 home:

20C. Loftus, et.alAmbient Ammonia Exposures in an Agricultural Community and Pediatric Asthma MoEpitityniology26:794
801 (2015).

21J. Kline and S. Sigurdars&chool Proximity to Concentrated Animal Feeding Operations and Prevalence of Asthma in Students,
Chest (2006).

22KJ DonhaniThe Concentration of Swine Production: Effects on Swine Health, Pribgludtivnan Health and the Environment,
Veterinary Clinics of North America: Food Animal Practice (2000).

23KM Thu, et al.A Control Study of the Physical and Mental Health of Residents Living Near-&taley&wine Operatiodgurnal
of Agricultural Sadty and Health (1997).

243, Wing and S. Wolftensive Livestock Operations, Health and Quality of Life Among East North Carolina Residents,
Environmental Health Perspectives (2000).

25 FDA Antimicrobials Sold or Distributed for Use in Food Producingafsii8ept. 2014)

26 M. Mellon, et. al. Hogging It: Estimates of Antimicrobial Abuse in Livestdnign of Concerned Scientig2001)

27CDC, National Antimicrobial Resistance Monitoring System for Enteric Bacteria (NARMS) website at
https://www.cdc.gov/narms/fag.html M. Barza and S.L. Gorbadie Need to Improve Antimicrobial Use in Agriculture: Ecological
and Human Health Consequendgsnical Infectious Diseases (2002).

28 University of Chicago Medie, MRSA Research Center webpagetit//mrsa-researchcenter.bsd.uchicago.edu
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Scientists around the world have provided strong evidence that antibiotic use in food animals can lead
to resistant infections in humans. Studies haven ghatvantibiotic use in food animals allows
antibiotieresistant bacteria to grow and crowd out the bacteria that do respond to anditistacd;

bacteria can contaminate food from the animalsesisthnt bacteria in food can cause infections in

humans 29

In addition, the American Public Health Association, the American Medical Association, the American Acade
Pediatrics, the InfectisDisease Society of America, and the World Health Organization have all issued staten
calling for restrtions on sutherapeutic uses of antibiotics in livestock

Livestock and GHG: 18% of global

emissions

Deforestation

Enteric\\

fermentation

B Chemical N. fert. production
@ On-farm fossil fuel

O Deforestation

O OM release from ag. soils

O Pasture degradation

@ Processing fossil fuel

@ Transport fossil fuel

@ Enteric fermentation

@ Manure storage / processing
@ N fertilization

0 Legume production

@ Manure storage / processing
O Manure spreading / dropping
8 Manu indirect emissions

Prepared by Bonneau, 2008

V. Climate Change

About 70 Hlion farm animals are raisedwailly worldwide,
more than 10 Bion in the U.S. alonegand more than 6
million are killed for food every hour®* Not surprisinty,
these 70 Bion farm animalsonsumea lot of resources
produce a lot of waste ardthe United NatiomFood and
Agriculture Organization (FAO) concluégesdo one o f
top two or three most significant contributors to the most
serious environmeaaitproblems, at every scale from local to
g | o mauldidg climate chantje

According to thd=AO, livestock production is responsible
for between 14.5% and 18% of global greenhouse ga:

emissions (GHGs), which is more than all of our trucks, cars, plEnesand other forms of transportation
combined? These emissions are due to deforestatigrow feed cropsyhich releases CO2 and removes a carbon
sink, fossil fuel use in feed crop cultivation, animal slaughter and processing, livestockdraresspubelatise of
methanavhichhas a global warming potential 86 times that of CO2 eyea2ime framénd, according tthe
Intergovernmental Pahon Climate Change (IPCRgthanemissions from livestock productame projected to
increase 80%y 2050meaning thagven without fossil fuelkse we will exceed the 565 gigatonnes CO2e limit by
2030, all from raising animfaisfood.*

29CDC, National Antimicrobial Resistance Monitoring System for Enteric Bacteria (NARMS) website at
https://lwww.cdc.gov/narms/faq.htm]
30 ouis J. Kraus, M.D, Report of the Council on Science and Public Beaitiating Antibiotic Resistance: An Updatmerican
Medical Associatio@SAPH Reportldl5 (2015); Lande & Cohen, et. alA Review of Antibiotic Use in Food Animals: Perspective,
Policy and PotentiaRublic Health Report 127(1)22, National Institutes of Healtfan. 2012).

31 Dr. Richard Oppenlandefpod Choice and Sustainability: Why Buying Lokali & y 3

Landon Street Press, Minneapolis, MN (2013).
32 Koneswaran & Nierenber@lobal Farm Animal Production and Global Warming: Impacting and Mitigating Climate Change,
Environmental Health Perspectiv$6(5):578582 (May 2008).

[ Saa aSIds FyR ¢F 14,

33 Stehfest, Bouwman, et.alClimate benefits of changing dj&tlimate Chang®5:1-2 (July 2009)
34 Gerber, Steinfeldet. al., Tackling climate change through livestagck global assessment of emissions and mitigation

opportunities Food and Agriculture Organization of the United Nations (RA@4)
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ECONOMIC IMPACT S

Factory farmare often promoted locally through claims that they will bring ecoraiitictvithe area. However,
research shows otherwise. Loss of jobs, depressed property values, loss of income for local busiesdkes ar
disruption of local social and economic systems, pollution problems and negative impacts on quality of life
resultwhenfactory farmsnove into rural communitié&s

l. Do CAFOsBring Jobs?

Instead of being imgbendent entrepreneurs, many
farmers are nowaocontract groweés for
corporations(i.e., Tyson, Smithfield, Cargill, JB@}
dictate all decisions includindesign ofconfinement
buildings and equipment, genetwl reproductign
feeding, animaldensity, veterinary careslaughter,
processingmarketing distribution,and virtually every
other aspect of tHevestockproduction process.

Rathethan createps for the local economy, this systernil
of vertical integration focused wraximizingcorporate
profitstends to reduce local jobs dugartto thehighly
mechanized nature ddising livestock a factonylike
setting In fact studies showhat everyCAFO worker
replaces nearly three independent family fafmers.

Furthermore what jobs do exist on CAF®gically come with low wages and undesirable working condition:s
leaving them staffed linerant workers who spend little money in the communitéze ey work.

Localbusinesses that support farmamg also negatiyehffected by the growth of CAEFO€ommunities with
factory farmshavehigher rates of unemploymdmcauseorporatios that controlCAFO operatios typically
require thig contrat growesto buyfeed and supplies through the corporatiimer than local businessedact,

an lowa studydund that roughly®% of smallefivestock operations bought feed locally, bud@¥yoflargescale
operations bought local feBth additon, thelivestock raised on CAF@ge often slaughtered andqassedt a
facility owned by theorporation. Thiturther degrades the local econbstaking business away frioohependent
slaughterhouses, regional processing firms, local grain ekvéitocal feed and farm equipment dehlkgrgould
otherwise be able pyovideemployment opportunitieiivest money localgndcreatethee c on o mi ¢ 0 mi
e f f #hatdcalirs when farmers buy their supplies locally and the money staysevatmmtanity®

35 Gomez & Zhandgmpacts of Concentration in Hog Production on Economic Growth in Rural llimois, State University working
paper presented to thémerican Agricultural EconomiéssociationJuly 2000).
36 J.E. IkerdEconomic Fallacseof Industrial Hog Productiobpiversity of Missouri2001)
$71d.
3Food and Water WatclGC I OG 2 NE CFNXY Dbl GA2yY 126 ! YSNX Ol(20t2yzangidbRatL G Qa [ A
http://www.factoryfarmmap.org/wp-content/uploads/2010/11/FactoryFarmNatieweb.pdf
%9 J.E. IkerdThe Inevitable Economic, Ecological, and Social Consequences sf@WEDsity of Missouri (Mar. 2013).
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Il. Do CAFOs Generate Tax Revenue?

Not reallyInstead CAFOsplace a burden on county governmerus starters, npximity toa CAFOcan reduce

the value of a home kg much a88% depending odistance fronthe CAFOand prevailing wisd® Study after
studyshowthatdegradation iair quality which impatt o me owner sd enj oyment and

a measurable, direct, and statistically significant impact on propefyQvales. st udy f ound t ha
awrse effect [than CAFOs] on adjacent property v
effect on nearby housing pce [ t h a n “& v € A F O hwhéPardua Orsversity found aonducting a
literature review that:

Market price for homes are expected to decline the closer the home is the CAFO. A downwind home
will realize a significantly larger decline in value relative to a home upwind that is the same distance
from the CAFO. These potential inequities . . . indicate thatucdieshand operators must choose

to site CAFOs in a manner that either minimizes differential impacts on home values or compensates
those individuals disproportionately impatted.

This loss ipropertyvaluecan affectax assessments and therefore gaaxtrevenues. In addition, GA&do not

pay for the damage they cause to county roads and infrastructufer the health costs, accidents and
environmental damagey causelnstead, these are all financial drains that must be supported byrheramt y ¢
tax revenue.

II. Do CAFOs Increase Economic Development?

No. Studies indicate thtéte concentrationf corporate contrahnd industrialization of agriculture are associated
with economic decline, both locally and regidhAllgcent study ppared by the Indiana Business Research Cente
toutedthe economibenefitsof expanding livestock productioncentral Indiana aregion covering 16 counties
includingBartholomew CountyThis study, prepared the request of thHadiana Soybean Ahiee a powerfl
agribusiness lobbying organizatestimates that every $3.15 million in additional regi@sabcksalesvould
provide$701,000 in meincome andreate28 new jobin the regio® As impressive as that may sagfinst glange
when &eraged over the 16 county region, these figairda lessmpressiv@icture; namelg$3 millionlivestock
salesncreasevould providemerdy $43,812.50 in new incomedcreatgustunder two (2hew jobgper county-
hardly, avindfall return omnvestmentFactor in the negative externalities CAFOsimpose on the environment,
public healthquality of lifeproperty valuegndlocal roads and bridges anth e i ndustryds pr
development is quite simply an empty one.

40 Hamed, Mubarek, et. alThe Impacts of Animal Feeding Operations on Rural Land Vdhigspf MissourColumbia Community

Policy Analysis Center Rep&99-02 (May 1999).

41 SeeKiel & BoyleHedonic Studies ofie Impact of Environmental Externalitidsurnal of Real Estate Literatl@e?, 117144

(2001);see alsd. AikenProperty Valuation May Be Reduced by Proximity of Livestock Opefatiorhusker EconomicBgpt. of

Agricultural Economics, University Mébraskal incoln(May 2002) (finding odors from a CAFO with 5,200 sows diminished values of

residential properties within % mile by 30%); K. Milla, et Ealgluating the Effect of Proximity to Hog Farms on Residential Property

Values: a GHBased HedoniBrice Model ApproactyRISA Journdl,7(1):2732 (2005).

42 A, Ready, et. alThe Impact of Open Space and Potential Local Disamenities on Residential Property Values in Berks County,

PennsylvaniaAmerican Journal of Agricultural Econon@s314326 (Mg 2005).

43 R. KeeneyCommunity Impacts of CAFOs: Property VaResjue Extension, Purdue Univeriap08).

44 John IkerdThe Economics of CAFOs & Sustainable Alternatinesrsity of MissourColumbia (Oct. 2009)

45 Indiana Business Research Cerifére Economic Impact of Animal Agriculture in Indigmgdiana University, Kelly School of
Business(March 2017) (prepared for the Indiana Soybean Alliance) availabteoatw ww.ibrc.indiana.edu/studies/Livestoek
Report2017.pdf And notethese figures refer to estimated benefits of expanding hog production in the central Indiana region. In
2015 statewide beef cattle sales amounted to $363.5 million wgidéewidehog salesvere valued at $960.6 million.
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On the othehand, investing in a clean healthy environment with open spaces and quality outdoor recreation am
drives tourism, creatgsodpayingjobs, androvidesesnumerableconomic development opportunities2012
alone, outdoor recreation in Indianaagated: $9.4 Billion in consumer spendiegfext 106,00direct Indiana
jobs, $2.7 Billion in wages and salaries, and produced $705 million in state and local‘fdr Baenolemew
County alone,those 2012 tourism figures included a total 08 498% up 1540bs from 2010. One third of those
newjobs were in higtvage occupationgrovidingd70 million in wageshich wasn increase of $7.6 million over
2010. Additionally, visitor spendind@gartholomew Countenerated nearly $80.5 millioiocal state and federal

tax revenues of whidi5.9 millionvas local tax reventidore recent figures from 2015 show ith&artholomew
County, visitorsspent $37 millionin local hotels, restaurants, retail busingsagsloor recreatiorgnd other
attractionghereby supporting;,426 jobs ithose sector$

Without a doubtnivesting in a clean, healthy environment, and quality outdoor recreation eExaestiasnproved
health outcomes, boosts property vaktsicts new businessasd enhacesquality of life for residents, while
making any communidyrural or urba® a more attractive place to fi¥allowing more CAFO® spoil the land,
air and water quality with massive amounts of untreated animalma@stéhan the human populatigmoduces

- will predictably do just the opposite.

UNDERSTANDING THE LEGAL FRAMEWORK

l. State and Federal Environmental Requlations

Water Quality Protection

AFOs that meet the definition of CAFO under federal regidatien
considered "point sourcesidasubject to permitting requirements of
the Clean Water Act's National Pollution Discharge Elimination
System (NPDES). In Indiana, the Indiana Department of
Environmental Management ("IDEM") has authority to implement
and enforce the federal NPDES petingtprograms including those
requirements applicable to CAFO's.

Generally, under EPA regulation, a CAFO is defined to include an
AFO that confines more than a specified number of animals or,
regardless of the animahttboeshobdtorsotiepofghata
NPDES permitting authorityHowever, a livestock operation that does not qualify as an AFO, such as a pastur
rangeland operation without confinement areas, may not be designated as a GAF®,ise\e significant
contributor of pollution. Such an operation would instead be considered part of the large, unregulated unive
norpoint source pollution from agriculture.

46 Qutdoor Industry Association, Indiana informationhdtips://outdoorindustry.org/state/indiana/
47 Brian BlairGame On: Columbus Sports Tourism Scores Record Wed&epubli¢April 27, 2017) available at:
http://www.therepublic.com/2017/04/28/game_or2/
48 Qutdoor Industry Association, Indiana informationhdtips://outdoorindustry.org/state/indiana/
4 nside Indiana BusinesStudy: Columbus Tourism IncreasiAgg. 18, 2015) available at:
http://www.insideindianabusiness.com/story/29815347/studplumbustourism-increasing
5040 CFR 122.23
SHd.
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Further limiting the number of AFOs that are designated as CAFKsal appeals cowacated the provision
requiring CAFOs that opropose to dischargeod6o to a
cannowbe required to apply for an NPDES per@insequenthyDEM updated its CAFO rule whictagadoped

by I ndianads Water Pollution Cont r odthe Bguaement toahanyN o
CAFO that oproposes to di s c hdbutdoesnotpaublly dischadgdtasn an n t
NPDES permit. Asaresubany of | ndi anads | ar hpesince lefirededesat NPDESI
program and entedIndiana’dess protective CFO program.

| ndi GFOalévwasupdated and bame effective on July 1, 26AIBEM's Guidance Manual for Insli@oafined
Feeding Progisuavailable for downloadlstp://www.in.gov/idem/4994.htmand details theuled equirements.
In summary, IDEM'€FO rule contains phosphoreuessed application limits rather tharogenbased application
limits, prohibitons against manure application in the winter months or on frozen/snow coverecdagisbarithad
character" provision requiringrpiit applicants to disclose cerfaast environmental violations

However, CAFOs previously permitted underféderaNPDES program with only 120 days of manure storage
capaC|ty (as opposed to the required 180 days) can apply for a variance and land apply during the winter mol
i n O0emer gencymasuretstorage stractuges can bA bust m karst texdocated 100 feet from-on

site water wells and property lines, 300 feet from surface waters, drainage inlets, sinkhsitesvaaiteoiells,

400 feet from adjacent homes and buildings, and 1,000 feet from a public water supply or intake structure.

Finally, a CFO/CAFO operator seeking appriovah new operation or to expand an existing operation under the
new CFO rule muginlymakea oOr easonabl e at t e mp tving withon ahadfule of dng n
proposednanurestructureor livesock/poultry production structures which then triggers@a@®ublic comment
period.A public meetingnhot a hearingdbout theproposed structur@saye helda the discretion of IDEM. After

the public comment period ends, if IDEM issueaparoval b the CFO this decisiaran be appealed by filing a
Petition for AdministrativeeRiew. Howevethis can be challenging becalsequired operating recowts kept

by he CFO owneand are not available to the public. These documantsenly be restved by IDEMupon a
request madby IDEM. Thus, n essencethis rule lacks any meaningful mechanism for transparency, publi
accountability, or enforcement.

Under Indiana law, a decision by IDEM to approve, deny, revoke, amend, require an appposa ,aatditional
requirements on an animal feeding operation is subject to administrative review Auhhémistiative Orders

and Procedures Act (AOPAJ? Under Indiana Cod® 13156-1 a"person aggrieved" by IDEM's decision has
"not later than fifteeil5) days after being served with notice" (of the decision) by IDEM to file an Administrati
Review Petition with the Office of Environmental Adjudication.

An example of a Petition for Administrative Review to challenge an IDEM CAFO decision can be fouid at HI
webpage for the administrative appeal we brougbuse of Prayer v. ID&dpealing IDENS decision to allow a
1,400 head dairy CAFO to build right next to a religious yamp dhe Petition is available here:
http://www.hecweb.org/about/legalefensdund/fighting-to-protectchristiaryouthcampfrom-constructiorof-
massivalairycafo/

The "Spill Rule"

The spill ule*imposes reporting, contaient and response requirements teghesponsible fepills of hazardous
substances, petroleum, and "objectionable substances" that damage waters of the state. "Objectionable suk

52SeelC § 131810, 327 IAC 19 and 327 IAGI
BIC §421.537
54327 IAC B.1
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include livestock waste. For permitted CAFOs/CFOs, compliance with an approved "Emergency Response
will constitute compliance with the spill rule. However, for unpermitted AFOs, the spill rule applies and req
immediate response using the most effective containment action possible; report of the spill to IDEM within 2 |
of discovery; and nbtation of neighbors and downstream water users. Moreover, such a spill by an unperm
AFO would likely be considered an unpermitted discharge subject to citizen enforcement under the Clean Wa
and Indiana's citizen suit provision. A CAFO/CH@ilsire to comply with an approved Emergency Response Plai
may also be enforceable under citizen suit provisions.

A Serious Gapn Environmental Requlation: CAFO Air Pollution

Air emissions from factory farms usually come from one of three main sloeineesiation stacks of the barns,
manure lago@ and from the manure spread on fields. In addition to gasses fromfactory farms release
dangerous and toxic compounds into the air, such as hydrogen sulfide, ammonia, methane and volatile
compoundsAnd despite thsignificant data from numerous scientific and industted studies conducted over
decades showing that hog CAFOs generate n@dots andproduce dangerous air emissitias threaten the
health ofpeople who live neart\agriculture is exempt under the Clean Air Acfrom haingto complywith air
guality standarasnd | DEM6s CFO rule also | acks aniFurtheengorel at
whilesome counties in Indiana have establigheatersetback dishcedor CAFOs/CFOsfrom residences and
community buildings and patkanwhatIDEM requiresyesearch shows that odor plumes can travel well over
miles, depending on the atmospheric condifioregher words, there is a serious gap in environmegtadtion

of CAFOs at the federal, state and local levels with respect to addressing the dangerous air emissions they p

One positive development on this frosta recenederal court decisipwh i ch conf i r med EPA
the Emergency &hning and Community RigotKk now Act ( OEPCRAOG) tha releaseginui r
excess of 100 pounds of ammonia per day to reportdmeselouseleaset local and state emergency planning
authorities in accordance wibction 304 of EPCRANotably, the livestock industry has long known about this
requiremend although it has fought vigorously against having to ceraptypreparecha EPCRA O Fac't
well as an OAmmonia Emissions Est i maniniogwhatherrtheysnmus e t
report their emissions.

55 Later Sections in this Guide provide a more detailed dision of citizen suits.

56 See e.g.Wing, Horton, et. al.Air pollution and odor in communities near industrial swine operatiBnsiron Health Perspect
116(10), 13621368 (2008)Wilson, S. M., & Serre, M. Use of passive samplers to measure atnh@sjc ammonia levels in a high
density industrial hog farm area of eastern North Carol&tajospheric Environmen#1(28), 60746086 (2007); Schiffman, Miller,
et. al., The effect of environmental odors emanating from commercial swine operations on i afimearby residentdBrain
Research Bulletir87(4), 369375 (1995); Schiffman, Bennett, et. &uyantification of odors and odorants from swine operations in
North CarolinaAgricultural and Forest Meteorolog¥08(3), 213240 (2001); Herriges, Seccét. al.,Living with hogs in lowa: The
impact of livestock facilities on rural residential property valuasad Economi¢c81, 53@545 (2005).

I59ax [/ 2YFAYSR CSSRAY3I hLISNIdGAz2ya O06RSaAaONAROGAY3d aG2KIFG L59a 5
http://www.in.gov/idem/landquality/2349.htm#idemno-regulate see alspHoover/ I y Qi |, 2dz { YStf ¢KIF G {°
Fixes For Factory Farm Polluti&anford Journal of Animal Law & Policy, 8qR013)

8 Waterkeeper Alliance v. EP¥g. 091017 (D.C. Cir. April 11, 2087dzLIK 2 f RAy 3 9t | aO7B Fad. /Ragy 76®&, yE952 w d;

53under EPCRAI2 U.S.C. § 11(et. seq, 40 C.F.R. 8 355.31(q)).

% TheNational Pork Producers Counmieparedthe CERCL-EPCRA Fact Sh¢&an.14, 2009. The fact sheednd theKoelsch and

Stowell Ammonia Emissions Estimator Workslagetavailable online dtttp://www. nppc.org/wpcontent/uploads/SwineEPCRA

LetterReportWorksheet.pdfand athttp://articles.extension.org/pages/28452/epcreeporting-what-is-it-and-doesit-apply-to-

animalfeedingoperations
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[I.  Zoning and Land Use Law

Zoning law is the process of regulating land use within a town, city or county. Indiana's zoning law follows trad
OEuclidean zoni ngo wh e ricesithat restrectnmiherei inglustdail, gommhexcehal, agricdltaral,
residential and other defined land uses will be allowed. This style of zoning was upheld as constitutional in
the United State Supreme Court caséllefye of Euclid v. Ambler ReaftyaBunder the states' police power for
protection of the public health, safety, welfare, and morals.

In Indiana, zoning and land use law is codified in Title 36 (Local Government), Article 7(Planning & Developn
Chapter 4 (Local Planning & Zonimg)the Indiana Code. Broad discretion is afforded to local governments t
regulate land use within their jurisdictions (a principle known as "Home Rule") but all local land use and z
decisions must be made in accordance with the statutory requsetferttsin Indiana Code §-38.

In Indiana there are four different organizational structures under which local governments may direct the plz
and zoning of land in their jurisdictions. They include Area, Advisory, Metropolitan and Jointwgtlarthimg
majority of local governments falling within the "Area" and "Advisory" planning structures. "Metropolitan" plani
currently applies only to IndianapMarion County, while Bartholomew County/Columbus follow a Joint planning
system. As of Nowaber 1, 2011, seven counties in Indiana had not formed plan commissions including C
Crawford, Dubois, Gibson, Lawrence, Orange and Sullivan.

The Comprehensive Plan

Before a county can exercise its zoning authority, it must prepare and ajgpnpvelensive plan in accordance
with Indiana Code requiremefdsthe promotion of public health, safety, morals, convenience, order, or the gene
welfare and for the sake of efficiency and economy in the process of devEldpmplean commission is charge
with preparing the comprehensive plan whatha minimum must provide: 1) a statement of objectives for the
future development of the jurisdiction; 2) a statement of policy for the land use development of the jurisdictior
3) a statement of poliftyr the development of public ways, public places, public lands, public structures, and pt
ut i I%Intadditian todhese elements, the plan may also include "information, locations, extent, and charact
"[a]Jreas needing redevelopment and oaatgm; [a]ir, land, and water pollution; [lJand utilization, including
agriculture, forests, and other uses; and [c]onservation of energy, water, soil, and agricultural and mineral re
among otheée&r concerns. 6

Other common names for a comprehengiae include: Growth Policies Plan, Master Plan, and Comwideity
Strategic Plan. As these names suggest, a comprehensive plan is not law but, rather, a collection of ideas.
strategies, designs, and guiding principles for the purpose ahimgiated improving the general health, safety,
convenience, and welfare of a community's citizens. It is also the guiding policy for future development and le
within the county. Therefore, the adopted zoning ordinance and all zoning decisiomsomgstbnt with the
stated policy goals and objectives of the comprehensive plan.

Zoning Ordinances

Any zoning ordinance adopted by the legislative body (the Bartholomew County Board of Commissioners)
serve the purposes of: "securing adequatedlightpnvenience of access, and safety from fire, flood, and othe
danger; lessening or avoiding congestion in public ways; promoting the public health, safety, comfort, r

80272 US 365 (1926).
61|C § 367-4-501.
62|C § 367-4-502.
63|C § 367-4-503.
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convenience, and general welfare; and otherwise accomplishing the pll@ds866#]."* The ordinance may
also regulate how real property is developed, maintained, and used including: requirements for site con
restrictions on development in areas prone to flooding; restrictions on the kind and intensity qgfarf@snande
standards for the emission of noises, gases, or particulate matter into the air or ground or acfogghen lmes.
zoning ordinance is initially adopted, zone maps must also be prepared to indicate the districts into whi
incorporate@reas and unincorporated areas, if any, are divided and must follow the procedures for adoption se
in IC. 8§ 367-4-606.

Adopting/Amending Zoning Ordinances

IC. 8§ 367-4-602 governs the process for adopting or amending the text of ordinancesgnthanages to a zoning
map as follows:

To adopt an ordinance the Plan Commission first initiates the proposal which must be consistent with: t
comprehensive plan, current conditions and the character of current structures and uses, the most fiesirable
which the land in each district is adapted, the conservation of property values throughout the jurisdictior
responsible development and grdWilien, the Plan Commission must give public notice and hold a public heari
in accordance with In€Code 8 36-4-604. The Plan Commission must certify the proposal with a favorabl
recommendation to the County Commissidii@itse Board of Commissioners then agagfecs or amendthe
proposal at the first regular meeting of the Board of Commissieloeaster plan commission certification or may
decide to further considéret proposal in which case it banscheduled for further hearing, after providing public
notice under IC 854-1.55, at any regular or special meeting of the Board of Comenssiithin 90 days after
certification. In any event, the Board of Commissioners shall vote on the proposal within 90 days of plan comnm
certificatiof®The Pl an Commi ssionds recommendati on must |
any scheduled hearitidf the proposal is adopted, the Plan Commission must print and publish the ordinance ur
section 610.

Because Bartholomew County operates under a Joint planning system, the joint district calsoappnogé the
ordinance thtawvas passed by a commission before it becomes eftddtavgoint district mustonduct a hearing

on the ordinance and publish notice of the hearing in accordance Wi Epécifying the time and location of
the meeting. The joint district counady approve, amend, or reject the ordinance of the commission at the heari
If the council does not conduct a hearing on the ordinance within twenty days of receipt of the ordinance
ordinance is considered appro¥ed.

To amendan ordinance:IC 367-4-602 creates the procedure that applies to a proposal to amend or partially re)
the text (but not the zone maps) of the ordinance. In order to amend the Ordinance, the Board of Co
Commissioners, Common Council, or the Columbus or Bartholomew €@mmtgommission may initiate a
proposal to amend or partially repeal the text according to the procedures7ed-BD3) and the adopted Plan
Commission Rules and Procedures. However, if the Board of County Commissioners or the Common C
initiates the proposal, it must first be referred to the Commission for consideration and recommendation befor

641C § 367-4-601.
651,
66 |C § 367-4-603.
671C § 367-4-605(1).
681C § 367-4-606(h)(L).
691C § 367-4-606(d).
0|C § 367-5.1-7.
71y,
19



final action is taken by the County Commissiéh@rsreceiving or initiating the proposal, the Plan Commission
shall hold a public hearing in ademce with IC. § 364-604. Within ten (10) business days after the Plan
Commission determines its recommendation (if any), it must certify the proposal in accordance wn#-IC. § 3
605. The legislative body shall then vote on the proposal withyr(9Melays after the Plan Commission certifies
the proposal.

If the proposal receives a favorable recommendation from the Plan ComtnesSomnty Commissioners may
adopt, reject, or amend the proposal after giving public notice und&#1C55 of its intent to consider the
proposal at a public meeting. If they adopt (as certified) the proposal, it takes effect as other ordinances. If the
Commissioners fail to act on the proposal within ninety (90) days after certification by the PlaiorGdhemis
proposal takes effect as if it had been adopted (as certified) ninety (90) days after certification. If the legislati
rejects or amends the proposal, it shall be returned to the plan commission for its consideration, with a v
statemat of the reasons for the rejection or amendment. The Plan Commissionfige {d&y days in which to
consider the rejection or amendment and report to the legislative body in accordance withHE0B 36

If the proposal receives either an unfalvle recommendation or no recommendation from the Plan Commissiot
the County Commissioners may adopt, reject, or amend the proposal. However, they must first give public
under IC 5141.55 of the intention to consider the proposal at that ngeditithe County Commissioners adopt
(as certified) the proposal, the ordinance takes effect. If the County Commissioners reject the proposal or fai
on it within ninety (90) days after certification, it is defeated.

Amending Zoning Maps: The Boaraf County Commissioners, Common Council, the Columbus or Bartholome\
County Plan Commission, or at least 50% of the affected property owners may initiate a petition to change the
Zoning Map according to the procedures of KZ-8602(c), the adogd Plan Commission Rules and Procedures,
and the requirements oftiste 2 of the Count@rdinance. Each Plan Commission and legislative body shall hay
exclusive authority for zoning map amendments within their respective jurisdictions. The prarcetames f
commi ssion certification, public notice, and the
Ind. Code §86-7-4-603, 604, 605, 608 and 610.

It is important to know that plan commissions and county commissioners must fatatutiiy procedures for
amendment or change in zoning ordinances and failure to do so renders the ordiffddowewi, the motives

of a legislative body, (county commissioners), in making decisiaam®aemake zoning changes, are irrelevant
to the question of whether such decisions are reasonable and relate to the public health, safety, morals or con
of the general welfafe.

County Board of Commissioners/Plan Commission Member Conflistof Interest

I.C. 8 367-4-223 prohibits "[a] membef a plan commission or a legislative body from:

1 Participating as a member of the Plan Commission or legislative body in a hearing or decision o
commission or body concerning a zoning matter in which the member has a direct or indirectéirgestcial in
(The commission or body shall enter in its records the fact that its member has such a disqualification.

9 Directly or personally representing another person in a hearing before that commission or body concer
zoning matter; or

2|C § 367-4-602(b)(1).

|C § 367-4-608.

74 Krimendahl v. Common Council of city of Nobles2i6& N.E.2d 547 (1971).

S Penn v. Metropolitan Plan Commission of Marion Cquz@$ N.E.2d 25 (1967).
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1 Receiving any teage or compensation for attendance at a meeting if the member is disqualified during
part of the meeting. o

A "zoning matt er 6-7-4223 doeshotinclude the greparation orladofion offa c@nprehensiv
plan’® However, proposate amend the zoning ordinance and applications for DPUD's and zoning map chan
are considered zoning matters for purposes of the conflict of interest prohibition. In determining whether to disq
a member of a plan commission or legislative bobdgviorg a conflict of interest, Indiana courts are not limited to
ascertaining whether the member actually exercised improper influence over other members or whether the pr
interest actually affected the member's’VB&@&ther, courts may find anflet of interest upon consideration of
"whether the situation is one reasonably calculated to weaken public confidence and undermine the public's ¢
security for protection of individual rights in exercise of zoning authdhen a biased planmmission member
participates in a zoning decision, the decision may be vacated by the reviewind®trial court.

Board of Zoning Appeals and Variances

The legislative body creates a joint district board of zoning appeals that has the exclusiverisdidiomigver

all real property in the joint distfftThe joint district board of zoning appeals is required to review, hear, and apprc
or deny all applications for variances from development standards (such as height, setback, or area)aind var
use® IC 367-4-918.2alsogives the board of zoning appéiaéspower to approve or deny special exceptions,
special uses, and conditional use#\s discussed below, this is of particular significance to Bartholomew Cour
since CAFOs @ordictoinenaler esle®6 in the three agri ci

The procdure for obtaining a varianspgcial exceptiaor conditional uses governed by several provisions set
forth in I.C. 8 3&-4 including requirements for a public notice and hearawgordance with IC §-361-920.
Section 920 requires the BZA to: fix a "reasonable time" for the hearing; provide public notice to all interested |
at least ten (10) days prior to the hearing date; and allow plan commission staff and attiergpgrsanat the
hearing and present evidence in support of or in opposition to the granting of the speciallaXg8agtiotomew
County, the applicable procedures for conditional use applications are set forth in Section 12.4 and ii
requiremerst for public notice and a public hearing before the BZA. Notably, the BZdemysstonditional use
application if the BZA finds that it will be: (1) injurious to the public health, safety and general welfare o
community; (2) inconsistent with depetent standards; (3) contrary to the general purpose of the zoning ordinar
or injurious to other properties in the vicinity; or (4) inconsistent with the character of the zoning district
comprehensive plan. Alsomaking its decisiotihe BZA mayconsider topography and other natural site features,
zoning of the site and surrounding properties, buffering of adjacent properties, amgos&yadditional
requirement sofapmoval.condi ti onso

Communications with any member of the BZA beforedhgery "with intent to influence the member's action on
the matter of the application for a special exception is prohibited except that "[n]ot less than five (5) days beft
hearing, plan commission staff may file "a written statement setting ffatisaoryopinions relating to the matter"”
and the BZA may require any adverse party "to enter a written appearance specifying the party's name and &

761C § 367-4-223(a).
"7 Fail v. LaPorte County Bd. of Zoning Appé&&lS N.E.2d 455, 458 (Ind. App. 1976).
81d.
" Couch v. Hamilton County Bd. of Zoning App&&i8 N.E.2d 39, 42 (Ind. App. 1993).
80|C § 367-5.1-23.
811C § 367-4-918.4.
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If the written appearance is entered more than four (4) days before the hearing, the boarcequane dlse
petitioner to furnish each adverse party with a copy of the petition and a plot plan of the properfy involved.

BZA Members- Conflict of Interest

As with a Plan Commission member, a BZA member "may not participate in a hearing orfddwsRasg
concerning a zoning matter in which he [or she] has a direct or indirect financiaFititarB&A member has
such a conflict, the BZA "shall enter in its records: (1) the fact that a regular member has such a disqualificati
(2) thename of the alternate member, if any, who participates in the hearing or decision in place of the re
me mb ®BArreviéwing trial court is not limited to ascertaining whether the member actually exercised impr
influence over other members or whethe prohibited interest actually affected the member® Ratber, the

trial court may find a conflict of interest upon consideration of "whether the situation is one reasonably calcule
weaken public confidence and undermine the public's Eeaseriy for protection of individual rights in exercise
of zoning authority?® If a conflicted BZA member participates in a hearing and decision on a special exceptio
condition usgthe decision may be vacated by the reviewing tridf court.

lll. B artholomew Countyd Requirementsfor CAFOs/CFOs

As set forth in Sections 3.4 through 3.6 oBtimtholomew Coun®oning Ordinanc&there ar¢hree agricultural
usedistrictsin the Countyd the Agriculture: Voluntary ProtectiokV( district, the Agriculte: Preferred (AP)
district and the Agriculture: General Rural (AG) distNcttably he purpose of the AP district is to protect
agricultural uses and limit residential developmerdtgidtrict. The other two districts, AV and AG, are geared
towardprotecting noragricultural uses from the encroachment of intensive agricultural uses such &saCAFOs.
district has standards for minimum lot area, vadthfrontage 8 well asetbacldistances andther limitations
applicable to all uses allowethose districtAlso significant, CAFOs and CFOsareconsideredo c ond i t i
useso6 i n al,Pmearingteatanydprogosatte buikd 8 new CAFGn Bartholomew Countywould

have to go through the conditional use process before the B2& discugsl in the previous section.

CAFOs are al so s istiiceUsé Retjusemedts elCABQ@sICRCS geb ferth i Sectidn3 of

the Zoning OrdinanceAmong other thingghese requirements impose a minimum lot size of 10 acres, require
buildhgs and waste storage facilities to be a minimum of 100 feet from property lines, 500 feet from resic
properties lineand private well$4 mile from schoolslaycare facilities, hospitals, clinics, retirement and nursing
homes, churches and reames! facilities including parks, mile from the boundary line ofsidential zoning
districs, and%2 mile from the corporate limits of incorporated cities and towns that have not adopted their o
zoning ordinances

821C § 367-4-920.
83|C § 367-4-909 (emphasis added).
841d.
8 Fail v. LaPorte County Bd. of Zoning Appé&&S N.E.2d 455, 458 (Ind. App. 1976).
861d.
87 Couch v. Hamilton County Bd. of Zoning App&&i8 N.E.2d 39, 42 (Ind. App. 1993).
88 The Ordinance is available onlinehdip://www.columbus.in.gov/planning/zonirgubdivisiorregulations/
89 SeeZoning Use Matrix, Table 3.1 at p. 1.
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UNDERSTANDING YOUR LEGAL RIGHTS

There are a variety of ways to use the law, the, emgrthe legal system

to protect your rights. However, the decision to take legal action must L
made very carefully. Legal battles can be costly and require a high dec
of commitment over a long petiof time. The following section is not
intended to be legal advice but merely some considerations ar
information you might find useful.

|. Hierarchy of Indiana Courts

Indiana has three primary levels of courts: 1) the trial courts (called Circ
and Sperior Courts); 2) the intermediate appellate courts (the Indian:
Court of Appeals); and 3) the Indiana Supreme Court.

Trial CourtssEach of I ndianads 92 Counties has a Circui:
overlapping jurisdicto n . Both may review and have ooriginal |

Court of Appeals.After a trial court has reached its decision in a case, the parties to the dispute may appeal it
Court of Appeals. Judges at this levealllydimit their review to matters of law and fact arising from the trial cour
record. Appellate decisions are final unless the Indiana Supreme Court grants further review.

Supreme CourtTo chall enge a Court of Ap pw&Slpede cdue toitakeithe n
cese by filing a opetition to transfer. o6 The Cour
they decline transfehe litigation is ended. If they acdegtsfer, the Court of Appeals decisgoautomatically
vacated.

1. Judicial Review

Generally, a person aggrieved by a | ocal l and wus
review of the decision. In order to determine what, if any, appeal rights exist,ntimeysefgst identify the type
of land use decision atissue (eeg.geni ng, variance, special excepti o

often determines the process to be followed and the rules to be applied by a court during the review.

|.C. 8 36:7-4-1600 et. seqallowspersors who areaggrievedor adversely affectedby afinal zoningdecision of
aBZA, plan commissioor legislative body file with theappropriate court within the judicial district where

the land affected by the zonidgcision is locatedaverified petition setting forttspecific grounds why the person
is prejudiced by the decision and why the decision is Tileggletitiorfor judicial review must be filadth the
courtwithin thirty (30) daysafter the date ohe decision of th8ZA, plan commission, or other legislative body
It is important to note tha€C § 36-7-4-1608imposes stringenbtice requirements filing one of thesgetitiors
that if not strictly followedilvresult in dismissal of thetgion.

A person must be "aggrievedr adversely affectetl by a BZA decision in order to have standing to seek judicial
review of that decisidhTraditionallystanding was demonstrated byeesonshowing that hexperiena "a

901C§ 36-7-4-1603 sets for the "standing" requirements for seeking judieislew. See also Bagnall v. Town of Beverly Sh@as,
N.E.2d 782, 786 (Ind.2000).
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substantial grievance, a desissome personal or property right, or the imposition of a burden or ohtifation
However this is no longer sufficiemderIC 8§ 36-7-4-1603which now requires a persimnalso demonstrate that

he 'participated in the board hearing that led to the desion, either by appearing at the hearing in person, by
agent, or by attorneyd presenting relevant evidencer by filing with the board a written statement setting forth
any facts or opinions relating to the decision

As heldby the Indiana Appella@ourt inBenton County Remonstrators v. Board of Zoning Appeals &f Bentc
adjacent landownerscan validly claim to be aggrieved parties. However, in the case of a proposed CA
neighboring property ownerswho can demonstrate that tredue of treir property will decreasaf the CAFO

is constructed, regardless of whether their property is adjacent to the proposeda@AieGble to demonstrate
standing?®as long as they also meet the rigid requireme@tg§ 86-7-4-1603

Finally, it is importd to note that when a trial court is asked to review a BZA ddtisioaurt may only examine
the Board's decision to determine if it was incorrect as a matte”ofTlagvtrial court's review et a trial de
novo, meaningt may not substitute itkecision fothat of the board absemtshowing of illegali§Consequently,
if there is sufficient evidence to support the board's decision which is otherwise legal, it must be upheld.

An example of a Petition for Judicial Review can be found o WEKpage for its ongoing litigatioMouse of

Prayer v. Rush County Board of Zonirag&ppeelsw.hecweb.org/about/legalefensdund/fighting-to-protect
christiaryouth-campfrom-constructiorof-massivalairycafo/

[1l. Declaratory Judgment

Under the Uniform Declaratory Judgment§ &ny person whose rights, status, or other legal relations are
affectedby a statute or ordinance may have determined any question or construction or validity arising und
statute or ordinance, and obtain a declaration of rights, status, @gaihetdtions thereunde person is so
"affected" by the challenged ordinance or statute only if the person has a "substantial present interest in the
sought, such as there must exist not merely a theoretical question or controversypbattaeabntroversy, or

at least the ripening seeds of such a controversy, and that a question has arisen affecting such right which ou
decided in order to safeguard such étjht.

As a general rule, a declaratory judgment suit to challengieamce may be allowed where it is clearly or patently
illegal, where a waste of public funds is present or imminent, where the action is taken without jurisdiction o\
subject matter, or where there is an unmistakable abuse of dtiptinrfiing such an action, "all persons" who
have or claim any interest that would be affected by the declaration must be made parties tdlthadatition,

if the validity of an ordinance is at issue, the local government body must be made a paiftyh&ist@tute or
ordinance is alleged to be unconstitutional, the Attorney General of Indiana must be served and be entitlec
heard®

91d.

92905 N.E.2d 1090, 1090098(Ind.App., 2009).

93 Sexton v. Jackson County Bd. of Zoning Ap&8¥siN.E.2d 88@nd.App.2008)

94 Metropolitan Bd. of Zoning AppealsivDIl, Marion County v. Gun#77 N.E.2d 289, 294nd.App. 1985)
% 1d.

9%1C8§34-14-1, et. seq

97 Stokes v. City of Mishawaké41 N.E.2d 24, 2(Ind.App.1982)

% Montagano v. City of Elkhar271 N.E.2d 475 (Ind.App. 1971)

9IC § 3414-1-11

100|d_
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V. Action for Mandate

Many of the foregoing statutory and ordinance provisions imposéscraetionary dutiesn the state or local
government body. Use of the words "shall* and "must" when describing the required actions or duties
government body in a statute, regulation or zoning ordinance indicate that such activities or duties are likely ma
or nondiscretionary in nature and, therefore, must be performed by the government body.

When a govament body does not perform a mandadaty, an action for mandate may be filed with the trial court
to force the government body to perform the required aSpewgifically, IC 8- 24-3-1 allows an action for mandate
to be prosecuted "against any inferior tribunal, corporation, public or corporate officer, or person to compe
performance of anft)act that the law specifically requiresor (2) duty resthg from any office, trust, or station."”

An action for mandate is "an extraordinary remedy of an equitable nature and is generally viewed with disfa
Indiana courts. Accordingly, mandamus will be granted only where the petitioner estaiiiahemc
unquestioned right to reliefand that the government body Haed to perform a clear, absolute, and
imperative duty imposed by lawMandamus should not be used to establish a right or to define and impose a ¢
as with actions for declaratory juegt'®*

When bringing such an action, the complaint and summons should be filed in the circuit or superior court,
manner that other civil actions are filed. The ¢
standing requireznts apply.

V. Citizen Enforcementof Environmental Laws

Section 85(a)(1) of the Clean Water Act (C\Aidthorizes any person or persons having an interest which is or m;
be adversely affectedo commence a civil action on his own behalf to enforcActher to enforce certain
requirements promulgated pursuant to the Act including NPDES permit limits and c#diBenause the
NPDES program is part of the CWA, it is subject to this federal citizen suit provision as well as the Indiana c
suit povision set forth in 1.& 1330-1, et. seq.

Notwithstanding the foregoing federal and state citizen suit provisions, under Indiana's permit program, if a CF
a valid permit approval under Indiana regulation, a violation pértné'soperational iguirements, or land
application of manure requirementay not be subject to an enforcement actionnder IC 1301 (citizen suit)

or IC 13142-6 (agency enforcement) if the violation: (1) has not caused a discharge to waters of the state; or a
of manure that has crossed a property boundary; (2) is corrected immediately or within a reasonable time ft
specified in a written notification of the violation by an IDEM representative; (3) is not the same type of violati
a violation that occred within the previous five (5) years; and (4) is not one of multiple concurrent violations t
represent a threat to the environment.

As with most citizen enforcement provisions under major environstehitgs, the CWA has detailed notice and
servicerequirement¥?Notably, among other requirements, a citizen suit cannot berfiedd' sixty daysafter

the plaintiff has givemotice of the alleged violation to the EPA Administrator, the EPA Region V Administrator
the Indiana Attorney General, themmissioner of IDEM and the alleged viol&téillowing the sixty day notice
period, if EPA or IDEM has commenced and is "diligently prosecuting a civil or criminal action" in federal or :

101 perryv. Ballew873 N.E.2d 1068 (Ind. App. 2007)
10233 U.S.C. § 1365; 40 C.F.R. § 135.1
10340 C.F.R. 8§ 135.1, 135.2 and 135.3
10433 U.S.C8 1365
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court to require compliance, any citizen may not fileencstilit but may intervene in the agency's enforcemen
action "as a matter of righ®

In addition to the CWA citizen suit provisiore@nt federal court case in Washington opened the dposdinly
holding CAFOs accountable under the Resource r¢athse and Recovery Act (RCRAitizen suit
provision'®RCRA was enacted to govern the treatment, storage, and disposal of solid and hazardous
nationwide, to minimize the present and future threat to human health and the enviréame8.C.
§6902(b). The RCRAcitizen suitlaimsin the case we based on two of the statutes' provisions, which prohibit
open dumping and preclude persons from causing or contributing to the creation of an imminent and subs
endangerment to human health ardetivironment

To establish "open dumping,'plaintiff musshow "disposal of solid waste" (including discharge, leaking, placin
etc of solid or hazardous waste onto land or water so that it consiifuentsnay enter
theenvironmentincludinggraundwater)n an "open dump,” (meaning a site that is not a sanitary landfill that mee
RCRA criteria for solid wastelnder EPA criteria for practices that may violate the open dumping ban, a facil
cannot contaminate underground drinking water bélyeridolid waste boundary" with substances that exceed th
maximum contaminant level (MCL), which for nitrates is 10 riig&court held thatdzauséhe CAFO at issue
wasnot aqualified landfill, the plaintift®uld prevail if thegouldshow that dad waste was managedimposed
at theCAFO in a manner thabntaminatednderground drinking water sources beyond the solid waste boundary

VI. Nuisance Actions

Under Indiana law, a nuisance is defined as that which is "injurious to health,offdeserd to the senses, or an
obstruction to the free use of property so as essentially to interfere with the comfortable enjoyment of li
propertyd™’ Indiana law also provides that a lawsuit to abate or enjoin a nuisance may be brought by any
whose property is injuriously affected or personal enjoyment is lessened by th&€%Alis@miamurt may award
injunctive relief to enjoin or abate the nuisance and may award damages proximately caused by°the nuisance

Unfortunately, as it applies agricultural operations including CAFQO's, Indiana’'s nuisance law is tempered
Indiana's Right to Farm Act (RTFA)'*°which provides that:

An agricultural or industrial operation or any of its appurtenammsand does not become a

nuisance private o public, by any changed conditions in the vicinity of the locality after the
agricultural or industrial operation, as the case may be, has been in operation continuously on the
locality for more than one (1) year if the following conditions exist:

(1) There is no significant change in the type of operatiomA significant change in the type of
agricultural operation does not include: the conversion from one type of agricultural operation to
another type of agricultural operation; a change in the ownesshgaj the agricultural operation;

the enrollment; or reduction or cessation of participation of the agricultural operation in a government
program; or the adoption of new technology by the agricultural operation.

105 Id

106 CARE v. Cow Palace Dairy, et18C\V3016TOR (E.D. Wa. 2015).
1071C8§ 32-30-6-6
1081C§32-30-6-7
1091C§ 32-30-6-8
1101C§ 32-30-6-9
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(2) The operation would not have beema nuisance at the time the agricultural operation
began on that locality.

However the RTFA tloes not apply if a nuisance results from the negligent operatiai an agricultural or
industrial operation or its appurtenart@sBut, even a negligently opegd CAFO may enjoy the protections of
the RTFA if the negligent operation or activibptshe proximate cause of the nuisatde.other words, it is not
enough that the CAFO is operated in a negligent manner, the negligence must also be the camngtanied of
nuisance conditions to avoid application of the RTFA.

HEC is currently pursuing litigation on behalf of lwg-time families irruralHendricks County whose livesla
propertiesveredevastated when an 8,000 head hog CAFO was built nearby and upwind. In that litigation wi
challenging the constitutionatifthe RTFA as well as a nénght to farnd law passed in 2014 requiring courts to
construe Indiana law in favor of CAFOs. To learn more about this case and downidged @@mplaint go to:
http://www.hecweb.org/about/legalefensdund/hendrickscountyindustrialivestockawsuit/

VIl. Actions for Trespass

| ndi ana defines trespass as oO0the doing of an unl
another's person or propedt§ The intentequired for the tort of trespass is not intent to commit the tort of trespass
but simply the intent to commit the act that results in the trespass. Liability may be found evertredpesstre
was not aware thlé committed the tort of trespa¥s.

The daintiff in an action for trespass to real property must prove that the plaintiff was in possession of the lanc
that the defendant had no right to enter the land. Unauthorized entry onto the land of another will constitute tre
Where a defendat does not trespass in person but projects something onto the land of another, this will
constitute trespass as welllhe gaintiff bears the burden of proof as to the elements of trespass; and every tresy
is presumed to result in a legal injury tlwtsthe plaintiff to be awarded at least nominal dam@gegpensatory
damages may be awarded for actual tfjury.

THERE ARE SOLUTIONS - TAKE ACTION

|. Advocate for Improved State Requlation of CAFOs/CFOs

Given the significant gaps in regulaind legal protections ftactory farms 8 gaps that are threatening public
health, the environment, quality of life and economic development in our commitngiesperative that we
demand our elected lawmakers to pass legitiatiovill

0 Give IDEM authority to deny a permit to buwldexpand a CFO if the new or expanded CFO would harm
human health or the environment (IDEM has no such authority now);
0
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o0 Impose greater setbacks (at least a mile) from residences, schools, businesses, churches, parks and ot
places (for all CFQractures and land application activibes)such a setback is not possible, require the
CAFO developer ttairly compensaimpacted property owners

0 Impose greater setbacks from lakes, streams, wetlands, and other environmentally sensitive areas (for
structures and land application activities);

o Prohibit construction or expansion of CFOs in kaestsagind flood plains (as is allowed now);

o0 Set air pollution limits for CFOs to restrict their emissions of hydrogen sulfide, ammonia, amines, vo
fatty acids and other odorous compounds;

o Require use of BMPs to control erosion and runoff (vegétatifef er s, et cé) from p
application sites;

0 Include a public nuisance provision that would allow IDEM to revoke a CFO permit if the CFO become
public health or environmental threat or a nuisance to its neighbors;

o Require disclosure df persons/entities in control of a CFO including the integrator, owner of the CFO an
land application sites and their officers, directors and senior management officials;

o Reaquire full disclosure of the environmental track records of all owner/opéGEOs;

o0 Impose the same public notice and commenting requirements for CFO permits as is required under the
and CAA for other industries (which would require IDEM to actually consider and respond to pul
comments in its decision making on whethisste a permit);

o Amend I ndianads Right to Farm Act to remove t
not a significant change in an agricultural operation teeeigbt to farm legahmunity.

HEC will be pshing lawmakers to pagsch legislation thygarbut we need broad, statewide support to get it done
Everything you need to know to get involvethismeffortwill be madavai | abl e t hrough HE
http://www.hecweb.org/bilwatch2017/ and by signing upo receive our newsletter and action alerts at
http://www.hecweb.org/geinvolved/enews/,

Il. Support Local, Independent Farmers

Indiana has always been a key center of agriculture for th
country. As a leadigyricultural state, it is time for us to look
for a sustainable solution that nourishes everyone over the lon
termfi the farmer, local residents, consumers, and the earth
The answer: moving away from a commodity based
system and returning to a local foodystem.

The local food system is one of the fastest growing, most
promising markets in agriculture today and is based on one
central idea: when food is grown, processed, and sold locally,
is better for farmers, better for communities, better for the
ervironment, and in both taste and nutritinbetter for
people. This is not new. In the early 1900s, almost all agricultural systems were local systems, but with innov:
technology over the 20th century, most of the local facilities, transpadtiary systems and marketing
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